State of Wisconsin Government Accountability Board

Meeting of the Board
Tuesday, August 28, 2012 Agenda
Open Session

9:00 A.M.

Room 412 East, State Capitol
Madison, Wisconsin

Tuesday, August 28, 2012
9:00 A.M. Page #

A. Call to Order
B. Director’s Report of Appropriate Meeting Notice
C.  Minutes of Previous Meetings
1. June 8, 2012 Meeting 3
D.  Personal Appearances

E. Independent Presidential Candidates

1. Report on Candidates’ Ballot Access 11
2. Nomination Paper Sufficiency: Green Party 28
and Socialist Equality Party Candidates
a. Socialist Equality Party Memorandum 33
b. Green Party Memorandum 83

F.  Elections Systems & Software Request for Approval
Unity 3.2.0.0 Revision 3 Voting System 126

G. Report on Recount in State Senate District 21 Recall Election 160

H.  Adoption of Guideline Relating to Scope of Campaign
Finance Regulation 164

l. Electronic Form of Proof of Residence 166

The Government Accountability Board may conduct a roll call vote, a voice vote, or otherwise decide to approve, reject, or
modify any item on this agenda.
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August 28, 2012 Open Agenda

Page #
J. Proposed Meeting Schedule for 2013 179
K.  Proposed Decision Items for 2013-2015 Agency Budget 183
L. Director’s Report
1. Ethics Division Report - campaign finance, ethics,
and lobbying administration. 189
2. Elections Division Report — election administration. 204

3. Office of General Counsel Report — general administration 226

M. Closed Session

5.05 (6a) and The Board’s deliberations on requests for advice under the ethics

19.85 (1) (h) code_, lobbying law, and campaign finance law shall be in closed
session.

19.85 (1) (9) The Board may confer with legal counsel concerning litigation
strategy.

19.851 The Board’s deliberations concerning investigations of any

violation of the ethics code, lobbying law, and campaign finance
law shall be in closed session.

The Government Accountability Board has scheduled its next meeting for Tuesday, October 23, 2012 at
the Government Accountability Board offices, 212 East Washington Avenue, Third Floor in Madison,
Wisconsin beginning at 9:00 a.m.

The Government Accountability Board may conduct a roll call vote, a voice vote,
or otherwise decide to approve, reject, or modify any item on this agenda.
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State of Wisconsin\Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE DAVID G. DEININGER
Chair

KEVIN J. KENNEDY
Director and General Counsel

Wisconsin Government Accountability Board
Joint Committee on Finance Hearing Room, 412 East
State Capitol
Madison, Wisconsin

June 8, 2012 9:00 a.m.

Open Session Minutes

Summary of Significant Actions Taken Page
A. Approved staff recommendations to grant and deny ballot access to candidates for the 1

2012 Fall Election

B. Approved staff report on ballot access issues 6

C. Accepted informal status update on the migration of the Lobbying database 6

Present: Board Chair Judge David G. Deininger, Judge Michael Brennan, Judge Gerald C. Nichol
Judge Thomas Cane, Judge Timothy Vocke, and present via teleconference Judge Thomas
Barland

Staff Present: Kevin J. Kennedy, Jonathan Becker, Michael Haas, Ross Hein, David Buerger and Aaron P.
Frailing

A. Call to Order

Chairperson Deininger called the meeting to order at 9:00 a.m.
B.  Director’s Report of Appropriate Meeting Notice

G.A.B. Director Kevin J. Kennedy informed the Board that proper notice was given for the meeting.
C.  Approval of Minutes of Previous Meeting

MOTION: Approve the minutes of the May 15, 2012 meeting of the Government Accountability
Board. Moved by Judge Nichol, seconded by Judge Vocke. Motion carried unanimously.

D. Ballot Access Challenges

Staff Counsel Haas reviewed the complaints filed as challenges to ballot access for the following
candidates and presented recommendations based upon the staff’s analysis of the complaints and
the responses. Each matter was considered and decided separately by the Board after providing
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Government Accountability Board Meeting Minutes
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an opportunity for the parties to make oral presentations and reviewing the staff’s
recommendations.

1. Frederick P. Kessler Complaint against Mario Hall, Democratic Candidate for the 12"
Assembly District: Complaint EL12-12

Candidate Mario Hall appeared on his own behalf.

MOTION: Adopt Staff recommendation that the Board reduce the verified signature count
of Candidate Hall by 7 to 239, dismiss the remainder of the complaint, and grant ballot
access to Candidate Hall. Moved by Judge Vocke, seconded by Judge Cane. Motion carried.
Judge Brennan abstained.

2. Joel Diny Complaint against David VanderL eest, Republican Candidate for 90"
Assembly District: Complaint EL 12-13

Jeremy Lyons under supervision of Attorney Brian Howe appeared on behalf of Joel Diny.
David VanderLeest appeared on his own behalf.

MOTION: Approve challenge as to 18 signatures, add 5 signatures originally struck, verify

201 valid signatures, and grant ballot status for Candidate VVanDerLeest. Moved by Judge
Vocke, seconded by Judge Nichol.

Roll Call Vote: Brennan — Aye Barland - Aye Cane — Aye
Deininger — Aye Nichol — Aye Vocke Aye
Motion carried unanimously.

3. Josh Zepnick Complaint against Jose Guzman, Democratic Candidate for the 9"
Assembly District: Complaint EL 12-14

Attorney Michael Maistelman appeared on behalf of Josh Zepnick with his client present.

MOTION: Approve challenge as to 11 signatures and dismiss the remainder of the complaint,
include an additional signature originally struck, verify 276 valid signatures, and grant ballot status
for Candidate Guzman. Moved by Judge Cane, seconded by Judge Barland. Motion carried
unanimously.

4. Lena Taylor Complaint against David King, Republican Candidate for the 4" State
Senate District: Complaint EL 12-15

Attorney Michael Maistelman and Eric Peterson appeared on behalf of Lena Taylor.

MOTION: Approve challenge as to 51 signatures and dismiss the remainder of the complaint,
verify 405 valid signatures, and grant ballot status for Candidate King. Moved by Judge Vocke,
seconded by Judge Nichol. Motion carried unanimously
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5.

Joel Gratz Complaint against Nancy VanderMeer, Republican Candidate for the 70"
Assembly District: Complaint EL 12-16

Joel Gratz appeared on his own behalf. Nancy VanderMeer and Gene Sustesti also appeared.

MOTION: Dismiss the challenge complaint of Joel Gratz against candidate Nancy
VanderMeer, verify 368 signatures, and grant ballot access for Candidate VanderMeer.
Moved by Judge Cane, seconded by Judge Vocke. Motion carried unanimously.

Joel Gratz Complaint against Tom Lamberson, Republican Candidate for the 8"
Assembly District: Complaint EL 12-17

Joel Gratz appeared on his own behalf and after reviewing the recommendation and having
an opportunity to review the challenge, he officially withdrew the complaint. Tom
Lamberson, appearing on his own behalf, had no response. The complaint was withdrawn.

Jason Diederichs Complaint against Barry Nelson, Republican Candidate for the 25"
Assembly District: Complaint EL 12-18

No personal appearances.

MOTION: Dismiss complaint, verify 210 valid signatures, and grant ballot status for
Candidate Nelson. Moved by Judge Nichol, seconded by Judge Cane. Motion carried
unanimously.

Jason Diederichs Complaint against Mike Howe, Republican Candidate for the 25th
Assembly District: Complaint EL 12-19

No personal appearances.

MOTION: Dismiss the complaint, verify 204 valid signatures, and grant ballot status for
Candidate Howe. Moved by Judge Cane, seconded by Judge Nichol. Motion carried
unanimously.

Robb Bradford Kahl Complaint against Amanda Mary-Mariah Hall, Democratic
Candidate for the 47™ Assembly District: Complaint EL 12-20

Judge Deininger recused himself due to a past relationship with the complainant.

Cindy Buchko appeared on behalf of Robb Bradford Kahl. Amanda Mary-Mariah Hall
appeared on her own behalf.

MOTION: Strike four signatures against Candidate Amanda Hall, verify 206 signatures,
and grant ballot access for Candidate Hall. Moved by Judge Cane, seconded by Judge
Vocke. Motion carried. Judge Deininger abstained.
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10. Jennifer Toftness Complaint against David Stolow, Libertarian Candidate for 32"
Assembly District: Complaint EL 12-21

Jennifer Toftness appeared on her own behalf but does not wish to speak.

MOTION: Approve challenge as to the six signatures outside of the 32™ Assembly District,
dismiss the remainder of the complaint, add 11 supplemental signatures; verify 206 valid
signatures, and grant ballot status for Candidate Stolow. Moved by Judge Cane, seconded by
Judge Nichol. Motion carried unanimously.

11. Jennifer Toftness Complaint against Randy Bryce, Democratic Candidate for the 62"
Assembly District: Complaint EL 12-22

Jennifer Toftness appeared on her own behalf. Joel Gratz appeared on behalf of Randy
Bryce.

MOTION: Adopt staff recommendation that the Board dismiss the challenge complaint of
Jennifer Toftness against candidate Randy Bryce, verify 259 signatures, and grant ballot
access for Candidate Bryce. Moved by Judge Cane, seconded by Judge Vocke. Motion
carried unanimously

12. Jennifer Toftness Complaint against Kelley Albrecht, Democratic Candidate for the
63" Assembly District: Complaint EL 12-23

Jennifer Toftness appeared on her own behalf but does not wish to speak. Attorney Joel Gratz
appeared on behalf of Kelley Albrecht.

MOTION: Reduce the verified signature total by 15 (two duplicates and 13 out of district)
dismiss all remaining challenges raised in Jennifer Toftness’s complaint against Candidate
Kelley Albrecht, and grant ballot access for Candidate Albrecht. (Candidate Albrecht’s
papers contained 451 signatures, so even with the recommended reductions, her verified total
would remain above the 400 maximum permitted for Assembly candidates). Moved by
Judge Cane, seconded by Judge Nichol. Motion carried unanimously.

13. Jennifer Toftness Complaint against Cindy Moore, Democratic Candidate for the 15"
Assembly District: Complaint EL 12-24

Jennifer Toftness appeared on her own behalf and withdrew the complaint. Joel Gratz
appeared on behalf of Cindy Moore and had no objection. Complaint withdrawn.

14. Jennifer Toftness Complaint against Eric Prudent, Democratic Candidate for the 98"
Assembly District: Complaint EL 12-25

Jennifer Toftness appeared on her own behalf but did not wish to speak. Joel Gratz appeared
on behalf of Eric Prudent but did not wish to speak.

MOTION: Verify a total of 211 signatures (the original 202 valid signatures, plus nine corrected by
affidavit, plus two supplemental signatures, minus two signatures which are outside of the district
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15.

16.

17.

18.

19.

and one duplicate signature), dismiss all remaining challenges of Jennifer Toftness, and grant ballot
access for Candidate Prudent. Moved by Judge Nichol, seconded by Judge Brennan. Motion carried
unanimously.

Alvin Ott Complaint against Josh Young, Independent Citizens of Wisconsin Candidate
for the 3" Assembly District: Complaint EL 12-26

No personal appearances.

MOTION: Approve challenge as to the 10 signatures on page 10 and the first 2 signatures on page
20 of the nomination papers; deny Candidate’s attempt to rehabilitate 6 signatures on page 1; verify
202 valid signatures, and grant ballot status for Candidate Young. Moved by Judge Cane, seconded
by Judge Nichol. Motion carried unanimously.

Katrina Shankland Complaint against David Verhage, Democratic Candidate for the
71st Assembly District: Complaint EL 12-27

Complaint was heard out of order to enable Katrina Shankland to appear by teleconference
on this matter.

Katrina Shankland appeared via teleconference on her own behalf.
MOTION: Approve challenge as to 11 signatures, verify a total of 216 valid signatures, dismiss the
remaining 176 challenges and grant ballot access to Candidate VVerhage. Moved by Judge Cane,

seconded by Judge Nichol. Motion carried unanimously.

Jennifer Toftness Complaint against Chad Bucholtz, Democratic Candidate for the
22nd Assembly District: Complaint EL 12-28

Jennifer Toftness appeared on her own behalf.

MOTION: Approve challenge as to 17 signatures, verify a total of 187 valid signatures, and deny
ballot access. Moved by Judge Nichol, seconded by Judge Cane. Motion carried unanimously.

Matthew Spencer Complaint against Jesse Roelke, Democratic Candidate for the 84"
Assembly District: Complaint EL 12-29

Joel Gratz appeared on behalf of Jesse Roelke.

MOTION: Approve challenge as to 4 signatures, deny remaining challenges, and approve 1
rehabilitated signature, to verify a total of 205 valid signatures, and grant ballot access. Moved by
Judge Cane, seconded by Judge Vocke. Motion carried unanimously.

Joel Gratz Complaint against Jonathan Dedering, Green Party Candidate for the 78"
Assembly District: Complaint EL 12-30

Joel Gratz appeared on his own behalf but had nothing to add to the complaint. Jonathan
Dedering appeared on his own behalf but had nothing to add.
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MOTION: Approve challenge as to 9 signatures with addresses outside the 78" Assembly District,

dismiss the remainder of the complaint, verify 203 valid signatures, and grant ballot status for
Candidate Dedering. Moved by Judge Vocke, seconded by Judge Cane. Motion carried
unanimously.

20. Chris Kapenga Complaint against Thomas Hibbard, Democratic Candidate for the 99"
Assembly District: Complaint EL 12-31

No personal appearances.

MOTION: Dismiss all of the challenges, verify 209 valid signatures, and grant ballot status
for Candidate Hibbard. Moved by Judge Cane, seconded by Judge Nichol. Motion carried
unanimously.

Unlisted Ballot Access Challenge

Attorney Haas advised the Board of an additional challenge filed late that he believes the Board
should be aware of. The challenge was filed by Mr. Don Dunphy against Candidate Brewbaker. Both
are candidates for Lincoln County District Attorney.

MOTION: Acknowledge that the challenge filed by Mr. Dunphy not be recognized as it was not
filed timely and Mr. Brewbaker’s candidacy is recognized as valid. Moved by Judge Cane, seconded
by Judge Brennan. Motion carried unanimously.

E. Personal Appearances from Members of the Public
(This item was taken out of order to accommodate a speaker who was participating by teleconference)

Candidate Kevin Kuehl of Waupaca appeared on his own behalf with Joel Gratz to argue for
leniency in his denial of ballot access. He was denied ballot access for lack of timely filing of the
Declaration of Candidacy.

MOTION: Accept staff recommendation of denial of ballot access based on the failure to file
required documents in a timely manner. Moved by Judge Vocke, seconded by Judge Brennan.
Motion carried unanimously.

F.  Staff Report on Ballot Access Procedures and Ballot Access Issues

Elections Specialist David Buerger presented the staff report on Ballot Access. In the report Mr.
Buerger delineated issues that arose during nomination paper review, trends, statistics and items
of note.

MOTION: Accept the staff recommendation and approve all candidates listed on the attached
report who have met or exceeded the minimum valid signatures required for the office and who
have filed all necessary ballot access documents by their respective deadlines. Accept the staff
recommendation and deny the candidates listed who have failed to file all necessary ballot access
documents by their respective deadlines. Moved by Judge Cane, seconded by Judge Nichol.
Motion carried unanimously.
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Director Kennedy acknowledged that this was the first time processing nomination papers under
Act 75 guidelines. The new guidelines and dates for nomination papers were changed to bring
the State of Wisconsin into compliance with the federal Military and Overseas Voter
Empowerment Act. He believed that there would be a few issues in the future but things should
become easier when the deadlines do not fall on weekends.

H. Public Comment

1. Mary Ann Hanson of Brookfield appeared on her own behalf and on behalf of others and
commented on her experiences as a special voting deputy for absentee electors in statutory
facilities. She asked the Government Accountability Board for better guidance on how the
business processes are supposed to work in these facilities. She expressed concerns that many of
the SVD’s as well as the staff of those facilities were not following state statutes or were not
aware of state statutes when facilitating absentee voting in these facilities.

2. Ardis Cerny of Pewaukee appeared on her own behalf to present her experiences as an
elections observer in the City of Racine during the June 5, 2012 Recall Election. She stated she
observed a get out the vote procedure known as knock and drag where individuals would knock
on people’s doors and offer free rides to the polls. She stated that she saw questionable behavior
on behalf of some of the organizers of the event and also unorganized polling places and failure
of Chief Election Inspectors to carry out their required duties.

. Director’s Report

1.

Elections Division Report — election administration.

Ross Hein, Elections Supervisor, was present on behalf of Elections Division Administrator
Nathaniel E. Robinson to respond to questions from the Board on the Division Report.

Ethics and Accountability Division Report — campaign finance, ethics, and
lobbying administration.

Ethics Division Administrator Jonathan Becker advised the Board on the progress of the
migration from the old lobbying website to the new lobbying website. He advised that the Ethics
Division would be providing webinars and other training materials for end-users and the final
product would be in place by July 01, 2012. Since the Board will not meet until August he will
provide a report to the Board at that time regarding the transition.

Office of General Counsel Report — general administration.

No report given.

J. Closed Session

Adjourn to closed session to consider written requests for advisory opinions and the investigation of
possible violations of Wisconsin’s lobbying law, campaign finance law, and Code of Ethics for Public
Officials and Employees; and confer with counsel concerning pending litigation.
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MOTION: Move to closed session pursuant to §85.05(6a), 19.85(1)(h), 19.851, 19.85(1)(g), and
19.85(1)(c), to consider written requests for advisory opinions and the investigation of possible
violations of Wisconsin’s lobbying law, campaign finance law, and Code of Ethics for Public Officials
and Employees; confer with counsel concerning pending litigation; and consider performance evaluation
data of a public employee of the Board. Moved by Judge Cane, seconded by Judge Nichol.

Roll call vote: Barland: Aye Brennan: Aye
Cane: Aye Deininger:  Aye
Nichol: Aye Vocke: Aye

Motion carried unanimously. The Board recessed for lunch at 12:55 p.m. and convened in closed
session at 1:30 p.m.

5.05 (6a) and The Board’s deliberations on requests for advice under the ethics

19.85 (1) (h) code, lobbying law, and campaign finance law shall be in closed
session.

19.85 (1) (9) The Board may confer with legal counsel concerning litigation
strategy.

19.85 (1) (c) The Board may consider performance evaluation data of a public
employee over which it exercises responsibility.

The next regular meeting of the Government Accountability Board is scheduled for Tuesday, August 28,
2012, at the State Capitol in Madison, Wisconsin beginning at 9 a.m.

June 8, 2012 Government Accountability Board meeting minutes prepared by:

Aaron P. Frailing, Elections Specialist June 15, 2012

June 8, 2012 Government Accountability Board meeting minutes certified by:

Judge Gerald Nichol, Board Secretary August 28, 2012
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212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
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JUDGE DAVID G. DEININGER
Chair

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the August 28, 2012, Board Meeting
TO: Members, Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Government Accountability Board

Prepared by:
David Buerger, Elections Administration Specialist

Government Accountability Board

Presented by:
Nathaniel E. Robinson, Elections Division Administrator, and David Buerger

Government Accountability Board

SUBJECT: Ballot Access for Independent Candidates for President/Vice President of the
United States

This memorandum presents a summary of important and noteworthy information about
independent candidates for President and Vice President who are requesting ballot access for the
2012 General Election.

Summary

2011 Wisconsin Act 75 changed the schedule for circulating and submitting nomination papers
of independent candidates for President and Vice President of the United States from August 1%
through the 1% Tuesday in September, to July 1% through the 1¥ Tuesday in August. As such,
5:00 p.m., Tuesday, August 7, 2012, was the nomination paper filing deadline for independent
candidates for the office of President/Vice President of the United States. Wis. Stat. §
8.20(8)(am). Four slates of candidates filed by the deadline:

Party Presidential Candidate Vice Presidential Candidate
Green Party Jill Stein Ben Manski

Libertarian Party Gary Johnson James P. Gray

Party for Socialism and Liberation Gloria La Riva Filberto Ramirez, Jr.
Socialist Equality Party Jerry White Phyllis Scherrer

Nomination papers for independent candidates for President/Vice President of the United States
shall contain the signatures of not less than 2,000 and not more than 4,000 electors. Wis. Stat.
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Ballot Access for Independent Candidates for President/Vice President of the United States
August 28, 2012 Board Meeting
Page 2 of 3

8.20(4) In review of the nomination papers submitted, staff examined each party’s submission to
determine that it contained a valid number of signatures for the office. Staff used the guidance
provided in GAB 2.05 in review of the nomination papers submitted to determine if a given
signature was facially valid. No affirmative steps were taken to find and eliminate duplicate
signatures or signatures from individuals who are ineligible to vote due to age, residency,
citizenship, or other disqualifying factors. However, approximately 1,000 signatures were struck
for a variety of issues including incomplete addresses, dates, or an incomplete certification of the
circulator. All four slates of candidates were determined to have submitted a sufficient number
of signatures to qualify for the ballot:

Party Signatures Submitted | Signatures Verified
Green Party 2,400 2,276
Libertarian Party 2,800 2,685
Party for Socialism and Liberation 2,700 2,329
Socialist Equality Party 3,200 2,799

Each candidate is also required to file a Declaration of Candidacy in order to qualify for ballot
access. Wis. Stat. § 8.21. Each slate of candidates submitted their individually prepared and
notarized Declaration of Candidacy by the filing deadline.

Irreqularities in Ballot Access Documents Not Affecting Ballot Status

During review of nomination papers, Elections Division staff identified an irregularity with the
list of presidential electors for both the Green Party and Socialist Equality Party. A separate
memo (Nomination Paper Sufficiency of Independent Candidates for President for the Green
Party and Socialist Equality Party) will address this issue in further detail.

Challenges to Ballot Status

Staff received one challenge to the nomination papers submitted by independent candidates.
Attached is a complaint filed with the Board challenging the eligibility of the Libertarian Party
candidates for President and Vice President. The complaint alleges that the candidates did not
timely file the required Declaration of Candidacy forms with the Board. This allegation was
based upon the complainant’s review of the Board’s file with a member of the G.A.B. staff. That
review overlooked that the Libertarian Party nominees did in fact file the Declaration of
Candidacy forms by the statutory deadline, which was August 7, 2012. The relevant statutory
provisions are as follows:

Wis. Stat. 88.20(6): “Nomination papers shall be accompanied by a declaration of
candidacy under s. 8.21.”

Wis. Stat. 88.21(1): “Each candidate, except a candidate for presidential elector under
8.20(2)(d), shall file a declaration of candidacy, no later than the latest time provided for
filing nomination papers. . .”

Wis. Stat. 88.20(8)(am): “Nomination papers for independent candidates for president
and vice president, and the presidential electors designated to represent them, may be
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Ballot Access for Independent Candidates for President/Vice President of the United States
August 28, 2012 Board Meeting
Page 3 of 3

circulated no sooner than July 1 and may be filed not later than 5 p.m. on the first
Tuesday in August preceding a presidential election.”

The first Tuesday in August was August 7, 2012, and attached are the Declaration of Candidacy
forms filed by the Libertarian Party’s candidates for President and Vice President, Gary Johnson
and James P. Gray. The documents indicate that they were received by the Board on August 7,
2012 at 12:49 p.m., indicating that they were filed by the statutory deadline.

Board staff has attempted to contact the complainant in light of this information which was
apparently overlooked in the review of the Board’s file. The complainant may decide to
withdraw the complaint, but if not, Board staff recommends denying the complaint and
certifying the names of Gary Johnson and James P. Gray as Libertarian Party candidates for
President and Vice President of the United States, respectively.

Staff Recommendations for Ballot Status

A listing of candidates recommended for ballot status is attached and is also available on the
Elections Division website at http://gab.wi.gov. Staff requests the Board approve the ballot
status of those candidates listed.

RECOMMENDED MOTION: Deny the challenge to the Libertarian Party candidates and
accept the staff recommendation to approve the candidates for the Libertarian Party and
the Party for Socialism and Liberation.

Other motions addressing the Green Party and the Socialist Equality Party are presented in the
“Nomination Paper Sufficiency of Independent Candidates for President for the Green Party and
Socialist Equality Party” memo.

Attachments:
e Urben Complaint
e Declarations of Candidacy — Gary Johnson & James P. Gray
e Candidates Registered by Office Report (2012 Presidential and General Election)
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State of Wisconsin \ Government Accountability Board

212 East Washington Avenue, 3" Floor
Post Office Box 7984

Madison, WI 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov

JUDGE DAVID G. DEININGER
Chairperson

KEVIN J. KENNEDY

http://gab.wi.gov Director and General Counsel
MEMORANDUM
DATE: For the August 28, 2012 Board Meeting
TO: Members, Government Accountability Board
FROM: Kevin J. Kennedy

Director and General Counsel
Government Accountability Board

Prepared and Presented by:

Shane W. Falk, Staff Counsel

SUBJECT: Nomination Paper Sufficiency of Independent Candidates for President
for the Green Party and Socialist Equality Party

Introduction:

On August 3, 2012, Mr. Jerry White and Ms. Phyllis Scherrer filed nomination papers with the G.A.B. for
the offices of President and Vice President as independent candidates representing the Socialist Equality
Party.

On August 7, 2012, Ms. Jill Stein and Mr. Ben Manski filed nomination papers with the G.A.B. for the
offices of President and Vice President as independent candidates representing the Green Party.

G.A.B. staff completed its initial reviews of the White/Scherrer nomination papers on August 7, 2012 and
the Stein/Manski nomination papers on August 8, 2012. G.A.B. staff discovered a flaw dealing with the
residency of certain Presidential Electors identified in both sets of nominations papers. The
White/Scherrer nomination papers included the identification of Presidential Electors Richard King from
the 3™ Congressional Distict and Jessica Sweers from the 5™ Congressional District, neither of whom
resided in the respective Congressional Districts designated on the nomination papers. The Stein/Manski
nomination papers included the identification of Presidential Elector Monte LeTourneau from the 3"
Congressional District, who does not reside in the 3" Congressional District as designated on the
nomination papers. In rejecting both sets of nomination papers, G.A.B. staff applied the requirements of
Wisconsin Statute §8.20(2)(d), which requires in part that the “nomination papers for president and vice
president shall list one candidate for presidential elector from each congressional district and 2 candidates
for presidential elector from the state at large...” The candidates were informed of their right to dispute
staff’s determination at the August 28, 2012 Board meeting.

Representatives of Candidates White and Scherrer contacted G.A.B. staff and argued that the requirement
to identify Presidential Electors from each Congressional District was merely directory in nature and the
failure to do so was not fatal to acceptance of their nomination papers. In support of their position,
Candidates White and Scherrer cited to a Wisconsin Supreme Court order involving Ralph Nader’s 2004
candidacy for President, in which the Supreme Court specifically found that the requirements of
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Wisconsin Statute §8.20(2)(d) were directory. The Supreme Court had ordered the State Elections Board
to certify ballot status for Candidate Nader for the November 2004 general election.

After consultation with the Director and General Counsel, who also consulted with the Board Chair,
G.A.B. staff reversed its initial rejection of the White/Scherrer and Stein/Manski nomination papers,
reviewed each set of nomination papers for sufficient signatures, and on August 14, 2012, issued revised
determinations to both sets of candidates recommending each set of candidates had sufficient signatures
for ballot placement for the November 6, 2012 General Election, but that both should correct the
identification of Presidential Electors by August 27, 2012.

Recommendations:

1. Staff recommends that the Board find that Jerome White and Phyllis Scherer submitted 2,799 valid
nomination signatures and approve staff’s August 14, 2012 analysis and determination of ballot status
for Jerome White and Phyllis Scherrer as Independent candidates for President and Vice President at
the November 6, 2012 General Election, representing the Socialist Equality Party.

2. Staff recommends that the Board find that Jill Stein and Ben Manski submitted 2,276 valid
nomination signatures and approve staff’s August 14, 2012 analysis and determination of ballot status
for Jill Stein and Ben Manski as Independent candidates for President and Vice President at the
November 6, 2012 General Election, representing the Green Party.

Background and Analysis:

To be nominated as an independent candidate for President and Vice President in Wisconsin, nomination
papers are required. Wis. Stat. §8.20(2)(a). The number of required signatures on nomination papers for
independent presidential electors intending to vote for the same candidates for President and Vice
President shall be not less than 2,000 nor more than 4,000 electors. Wis. Stat. §8.20(4). Nomination
papers shall be accompanied by a declaration of candidacy. Wis. Stat. §8.20(6). Nomination papers shall
be filed in the office of the of the Board for all state offices and the offices of U.S. Senator and
Representative in Congress. Wis. Stat. §8.20(7). Nomination papers for independent candidates for
President and Vice President, and the presidential electors designated to represent them, may be circulated
no sooner than July 1 and may be filed not later than 5 p.m. on the first Tuesday in August preceding a
presidential election. Wis. Stat. §8.20(8)(b).

In the case of nomination papers of candidates for the offices of President and Vice President, the
following from Wis. Stat. §8.20 apply (emphasis added):

(2)(a) Nomination is by nomination papers. Each nomination paper shall have
substantially the following words printed at the top:

I, the undersigned, request that the name of (insert candidate's last name plus
first name, nickname or initial, and middle name, former legal surname,
nickname or middle initial or initials if desired, but no other abbreviations or
titles), residing at (insert candidate's street address) be placed on the ballot at the
(general or special) election to be held on (date of election) as a candidate
[(representing the (name of party)) or (representing the principle(s) of
(statement of principles))] so that voters will have the opportunity to vote for
(him or her) for the office of (name of office). I am eligible to vote in the (name
of jurisdiction or district in which candidate seeks office). I have not signed the
nomination paper of any other candidate for the same office at this election.
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(b) Each candidate shall include his or her mailing address on the candidate's nomination
papers.

(c) In the case of candidates for the offices of president and vice president, the
nomination papers shall contain both candidates' names; the office for which each is
nominated; the residence and post-office address of each; and the party or principles they
represent, if any, in 5 words or less.

(d) Nomination papers for president and vice president shall list one candidate for
presidential elector from each congressional district and 2 candidates for presidential
elector from the state at large who will vote for the candidates for president and vice
president, if elected.

The statutory sections governing the time and place of filing of nomination papers are mandatory.
Ahlgrimmv. S.E.B., 83 Wis.2d 585, 596 (Wis. 1978). An act done in violation of a mandatory provision
is void, whereas an act done in violation of a directory provision, while improper, may nevertheless be
valid. Id. at 594. The right regulated is the original right of any qualified person to become a candidate
and in construction of the election laws, we cannot therefore lose site of the fact that the regulations
imposed are not conditions upon compliance with which the right comes into being, but are regulations
intended merely to regulate the exercise of the right in an orderly way. Id. at 594-95 (citing Manning v.
Young, 210 Wis. 588 (Wis. 1933.)

Statutes giving directions as to the mode and manner of conducting elections will be construed by the
courts as directory, unless noncompliance with their terms is expressly declared to be fatal, or will change
or render doubtful the result, as where the statute merely provides that certain things shall be done in a
given manner without declaring that conformity to such provisions is essential to the validity of the
election. Ahlgrimm, 83 Wis. 2d at 594. Deviations from directory provisions of election statutes are
usually termed “irregularities” and do not vitiate an election. Id.

Even if a statutory provision that prescribes the manner in which nomination papers are to be completed
is held to be directory so that substantial compliance would be sufficient, the Board has discretion to
refuse to place a candidate’s name on the ballot, if the nomination papers are not prepared, signed, and
executed, as required in Wis. Stats. Chapter 8. Wis. Stat. §8.30(1)(a); Ahlgrimm, 83 Wis.2d at 596.

Upon receipt of the nomination papers from candidates White/Scherrer and Stein/Manski, G.A.B. staff
conducted an initial review based upon the above statutory requirements. Both sets of candidates’
nomination papers listed certain Presidential Electors that did not reside within the Congressional District
specified on the nomination papers. Therefore, both sets of candidates could not comply with the
requirements of Wis. Stat. §8.20(2)(d), which states in part that the candidates’ nomination papers shall
list one candidate for presidential elector from each congressional district. Pursuant to Wis. Stat.
§8.30(1)(a), G.A.B. staff exercised authorized statutory discretion and notified candidates White/Scherrer
and Stein/Manski that their nomination papers were insufficient, ballot access was denied, and that they
had a right to appeal staff’s determination to the Board. Staff believed that its determination was
consistent with the Board’s action in July 2010, when pursuant to Wis. Stat. §8.30(1)(c) the Board found
that a legislative candidate could not qualify for the office sought due to insufficient length of residency
and was therefore denied ballot access. See Nomination Papers filed by Matthew Bitz, GAB Case No.
EL10-12, July 27, 2010 (G.A.B. ordered: Bitz not placed on ballot as candidate for Representative of the
75" Assembly District because he failed to meet the residency requirements of the Wisconsin
Constitution Article IV, Section 6.)

Upon notice of the G.A.B. staff’s determination, Candidates White and Scherrer challenged staff’s
exercise of discretion and referenced the 2004 Nader decision by the Wisconsin Supreme Court that
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addressed the identical issue. The candidates argued that the Wisconsin Supreme Court already
determined that the failure to identify a Presidential Elector that resided in each of the Wisconsin
Congressional Districts was not fatal to nomination papers for independent candidates for President and
Vice President, so long as they substantially complied with the requirements.

G.A.B. staff reviewed the September 30, 2004 Wisconsin Supreme Court Order from State of Wisconsin
ex rel. Ralph Nader and Peter Camejo v. Circuit Court for Dane County, et al., Case No. 04-2559-W
(September 30, 2004.) This order was issued in response to an Emergency Petition for Writ of
Mandamus filed with the Wisconsin Supreme Court by Ralph Nader and Peter Camejo. It is not an
official opinion of precedential value. In addition, G.A.B. staff reviewed the Wisconsin Department of
Justice’s appellate brief submitted on behalf of the State Elections Board. While the Wisconsin
Department of Justice argued that there was no residency requirement in Wis. Stat. §8.20(2)(d), the
Wisconsin Supreme Court actually assumed that there was a residency requirement. However, the Court
determined that this residency requirement was directory in nature. Nader, page 2. Under the undisputed
facts and circumstances of the Nader case, the Court concluded that there was substantial compliance by
Nader regarding the residency requirement of the Presidential Electors. Id. Finally, the Court concluded
that the State Elections Board did not erroneously exercise its discretion in concluding that Candidates
Nader’s and Camejo’s names should be placed on the ballot for the November 2, 2004 general election.
Id.

G.A.B. staff consulted with the Director and General Counsel, who also consulted with the Board Chair,
regarding the impact, if any, the Nader order may have on staff’s initial determination. The Director and
General Counsel directed staff to complete its review of the individual nomination signatures, which
established that both sets of candidates had sufficient valid signatures to gain ballot access. Staff
determined that Candidates Stein and Manski submitted nomination papers containing 2,276 valid
nomination signatures. Staff also determined that Candidates White and Scherrer submitted nomination
papers containing 2,799 valid nomination signatures.

After consultation with the Board’s Director and General Counsel, as well as the Board Chair, staff
acknowledged that the residency requirement of Wisconsin Statute §8.20(2)(d) had been deemed to be
directory by the Wisconsin Supreme Court in State of Wisconsin ex el. Ralph Nader and Peter Camejo
v. Circuit Court for Dane County, et al., No. 04-2559-W. While this order was not a precedential
decision by the Wisconsin Supreme Court, staff acknowledged that the former State Elections Board
applied the same rationale to approve the nomination papers of Candidate Ralph Nader in 2004, having
found substantial compliance with Wisconsin Statute §8.20(2)(d). In addition, staff recognized that
even though the Board has discretion to deny ballot access to these candidates pursuant to Wisconsin
Statue §8.30(1)(a), litigation involving these nomination papers would likely produce a result similar to
the Wisconsin Supreme Court’s 2004 order.

Accordingly, staff recommended approval of the Stein/Manski (Green Party) nomination papers on the
condition that another presidential elector was identified by name and address to replace Monte
LeTourneau who was not a resident of the 3™ Congressional District. In addition, staff recommended
approval of the White/Scherrer (Socialist Equality Party) nomination papers on the condition that two
additional presidential electors were identified by name and address to replace Richard King and Jessica
Sweers who were not residents of the 3" and 5" Congressional Districts respectively. Staff requested that
the candidates submit this information to the G.A.B. no later than August 27, 2012.
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Proposed Motions:

1. MOTION: The Board finds that Jerome White and Phyllis Scherer submitted 2,799 valid
nomination signatures and approves staff’s August 14, 2012 analysis and determination of
ballot status for Jerome White and Phyllis Scherrer as Independent candidates for President
and Vice President at the November 6, 2012 General Election, representing the Socialist
Equality Party.

2. MOTION: The Board finds that Jill Stein and Ben Manski submitted 2,276 valid
nomination signatures and approves staff’s August 14, 2012 analysis and determination of
ballot status for Jill Stein and Ben Manski as Independent candidates for President and Vice
President at the November 6, 2012 General Election, representing the Green Party.
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August 22, 2012
By Hand Delivery

Judge David G. Deininger, Chair
Government Accountability Board

212 East Washington Avenue, 3rd Floor
Madison, WI 53707-7984

Re:  Nomination Papers of Jerome S. White and Phyllis M. Scherrer
Dear Judge Deinenger:

This firm represents Jerome S. White and Phyllis M. Scherrer with regard to the
above-referenced matter. In response to the GAB staff’s August 14, 2012 letter
regarding the nomination papers, please find a Memorandum of Law In Support
of Approval of Nomination Papers of Jerome S. White and Phyllis M. Scherrer for
the Board’s consideration at its upcoming meeting.

Please be advised that the Campaign will submit the names and addresses of the
replacement presidential electors under separate cover, on or before August 27,
2012, as directed in the August 14 letter.

Sincerely,

CULLEN WESTON PINES & BACH LLP

Susan M. Crawford

SMC:hmm
Enclosure
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Memorandum of Law
In Support of Approval of Nomination Papers of
Jerome S. White and Phyllis M. Scherrer

L INTRODUCTION

On August 3, 2012, Jerome S. White and Phyllis M. Scherrer submitted
nomination papers as independent candidates for the offices of President of the United
States and Vice President of the United States, respectively, to the Government
Accountability Board (hereafter GAB). For the reasons presented below, the GAB
should certify the names of White and Scherrer as Independent Presidential and Vice-
Presidential candidates for the general election to be held on November 6, 2012.
II. ~ PROCEDURAL HISTORY AND SUMMARY OF ISSUE

On August 8, 2012, GAB staff informed White and Scherrer that an error had
been identified on their nomination papers: namely, that the individuals listed on
White and Scherrer’s nomination papers as presidential electors for the third and fifth
congressional districts do not currently reside in the third and fifth congressional
districts. GAB staff cited Wis. Stat. § 8.20(2)(d), which provides:

Nomination papers for president and vice president shall list one

candidate for presidential elector from each congressional district and 2

candidates for presidential elector from the state at large who will vote for
the candidates for president and vice president, if elected.
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GAB staff advised White and Scherrer that it viewed the error as a “fatal flaw.”

On August 14, 2012, however, GAB staff advised White and Scherrer that the
staff intended to recommend that the Board accept their nomination papers. GAB staff
noted that in 2004, the State of Wisconsin Elections Board (“Elections Board” or
“SWEB”), the GAB's predecessor agency, approved the nomination papers of Ralph
Nader and Peter Camejo as independent candidates for president and vice president.
The nomination papers listed an individual who did not reside in the seventh
congressional district as a presidential elector for that district. See Exh. B,! pp. 16, 22-22.

The Wisconsin Supreme Court upheld the Elections Board’s approval of the
Nader-Camejo nomination papers, holding that “this residency requirement is directory
innature.” Exh. A,2p. 2, §5 (emphasis added). The Wisconsin Supreme Court further
held that “under the undisputed facts and circumstances of this case, and mindful of the
importance of ballot access and voting, this court concludes that there has been
substantial compliance by the petitioners regarding this requirement.” Id. at p. 2, 6
(emphasis added). Accordingly, the Court “direct[ed] that the SWEB certify the names
of Ralph Nader and Peter Camejo as Independent Presidential and Vice-Presidential
candidates for the general election to be held on November 2, 2004.” Id. at p- 2, 98.

Given the specific facts and circumstances present in this matter, an even

stronger rationale exists for finding that White and Scherrer substantially complied with -

! State Elections Board’s Response to Petition for Supervisory Writ in State ex rel. Nader and Camejo, No.
04-2559-W.
? State ex rel. Nader and Camejo v. Circuit Court for Dane County, et al., No. 04-2559-W (Sept. 4, 2004).

2
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the nomination paper requirements related to presidential electors. The GAB should
accept the White-Scherrer nomination papers, as recommended by GAB staff.

IIl.  THE WHITE-SCHERRER CAMPAIGN SUBSTANTIALLY COMPLIED WITH
THE REQUIREMENTS OF WIS, STAT. § 8.20(2)(d).

The White-Scherrer campaign has submitted affidavits that demonstrate the
campaign’s substantial compliance with Wis. Stat. §8.20(2)(d). The campaign was
aware of the requirements of Wis. Stat. §8.20(2)(d) relating to presidential electors and
made reasonable, good-faith efforts to comply. Both presidential electors who were
listed for congressional districts in which they no longer reside were affected by the
decennial redistricting enacted in 2011 Wisconsin Act 44. As the Board is aware, Act 44
was tied up in legal challenges in the courts for many months, coming to a conclusion
only recently. The Board should find that the White-Scherrer campaign substantially
complied with the statutory requirements.

A. The White-Scherrer Campaign Made Diligent and Good-Faith Efforts to

Ascertain that the Presidential Electors Listed on the Nomination Papers
Resided in the Congressional Districts For Which They Were Listed.

Niles Niemuth, who serves as the Wisconsin campaign manager for the White-
Scherrer campaign, assisted the campaign with the preparation of the nomination
papers. Exh. C.3 The nomination papers list Richard King, of 356 West Monroe Street,
Spring Green, W1, 53588, as the presidential elector for the third congressional district,

and Jessica Sweers, of 5171 North Santa Monica Boulevard, Apt. 2, Whitefish Bay, WI,

53217, as the presidential elector for the fifth congressional district. Exh. C, 993, 7,09.

> Affidavit of Niles Niemuth in the Matter of Nomination Papers of Jerome S. White and Phyllis M.
Scherrer.
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Niemuth confirmed the addresses of King and Sweers. Exh. C, 97, 9. To
determine that the presidential electors resided in the congressional districts for which
they were listed in the ﬁomination papers, Niemuth consulted the official governmental
website for the U.S. House of Representatives, found at

http:/ /www.house.gov/representatives/find/. Exh. C, 96. The House website, which

provides an interactive program to identify the congressional district for a particular
address, indicated that King’s address is located in the 3rd Congressional District and
that Sweers” address is located in the 5th Congressional District.4 Exh. C, {8, 10.

Niemuth also states that he reviewed the following GAB materials on about July
14, 2012, when he was preparing the nomination papers:

e The web page entitled “Federal Candidates,” at http:/ / gab.wi.gov/elections-
voting / candidates/ federal;

e The form entitled Nomination Paper Of Independent Candidates For President
And Vice President, at
http:/ /gab.wi.gov/sites/default/files/gab _forms/3/gab 167 nomination_pape
r_independent _pres vice p 16929.pdf ; and

e The memorandum entitled Wisconsin Ballot Access Requirements For President
And Vice President Of The United States, at
http:/ /gab.wi.gov/sites/ default/ files/ publication /64 / presidential ballot acces
s_memo_rev_01 2012 pdf 17130.pdf .

Exh. C, 945 As Niemuth points out, none of these GAB informational materials

identifies or links to a congressional district map for use in determining the slate of

4 Notably, as of the date of filing of this memorandum, when the addresses for King and Sweers are
entered into the House website, King’s address is identified as being in the 3rd Congressional District and
Sweers’ address is listed as being in the 5th Congressional District.

5 The GAB website provides links to the Wisconsin Legislature’s website, which continues to provide
both the old and new maps of congressional districts.

4
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presidential electors. Exh. C, §5. Thus, at the time he prepared the nomination papers,
Niemuth believed King and Sweers resided in the 3rd and 5th Congressional Districts,
respectively, based on his diligent and good-faith efforts to verify the districts of
residence for each. Exh. C, 911, 12.
B. The Residences of Presidential Electors King and Sweers Were
Assigned to a different Congressional District During the Recent
Decennial Redistricting.

As the GAB staff correctly surmised, the “defect” it identified in the White-
Scherrer nomination papers was “due to the decennial redistricting process.” The GAB
staff provided the campaign with maps of the previous congressional districts and the
districts created by 2011 Wisconsin Act 44. The lines of the 3rd and 5th districts were
redrawn in a manner that assigned both King and Sweers to new congressional
districts.

King and Sweers themselves were unaware that their residences had been
redistricted when they agreed to serve as presidential electors for the White-Scherrer
nominations. See Exh. D, E.6 King and Sweers both learned of the redistricting of their
residences from the White-Scherrer campaign after the GAB staff raised the concern
about the nomination papers on August 7, 2012. Exh. D, 96; Exh. E, 96. Neither has

received any formal notification from any governmental body of the redistricting. Exh.

D, §7; Exh. E, §7.

¢ Affidavit of Jessica Sweers in the Matter of Nomination Papers of Jerome S. White and Phylis M.
Scherrer; Affidavit of Richard King in the Matter of Nomination Papers of Jerome S. White and Phyllis M.
Scherrer.
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C. The Requirement Of Listing Presidential Electors From Each
Congressional District In The Nomination Papers, Pursuant To Wis.
Stat. §8.20(2)(D), Is Directory.

The Legislature has instructed that, except as otherwise provided, election laws
must be construed to give effect to the will of the electors, notwithstanding any failure
to fully comply with some provision. Wis. Stat. § 5.01. In accordance with this
statutory directive, the Wisconsin Supreme Court has ruled that statutes providing that
certain things should be done in a certain manner in conducting elections are directory,
unless noncompliance is expressly declared to be fatal. State ex rel. Ahl grimm v. State
Elections Bd., 82 Wis. 2d 585, 594, 263 N.W.2d 152 (1978). Thus, the Court held that
provisions for “preparing, signing and executing nomination papers” are directory,
while the act of filing a paper is mandatory: “[f]iling is something that is done with the
nomination papers, whereas, preparing, signing and executing are things that are done
to nomination papers.” Id. at 596

As the Wisconsin Supreme Court ruled in the Nader case, the requirement that
the nomination papers list presidential electors from each congressional district under
Wis. Stat. §8.20(2)(d) is directory, not mandatory. Exh. A, §5. Notably, the Court in
Nader assumed, without deciding, that the provision requires that such electors reside
in the congressional districts.”

An act that does not strictly comply with a directory provision may be valid as

long as there is substantial compliance with the provision. Id. at 594, 596. The Board

7 The Court noted that counsel for the Elections Board argued that the requirement in Wis. Stat.
§8.20(2)(d), in requiring the listing of a presidential elector “from” each congressional district, does not
require that the presidential electors reside in the congressional districts.

6
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has discretion to determine whether there has been substantial compliance with the
directory provisions of Wis. Stat. §8.20(2)(d). Id. at 596; Wis. Stat. § 8.30(1).

D.  The Board Should Accept The Nomination Papers Of White And
Scherrer In Light Of Their Substantial Compliance With The
Requirements For Nomination Papers In Wis. Stat. §8.20(2)(D).

There is no dispute as to the facts in this matter. The White-Scherrer campaign
prepared the nomination papers and listed presidential electors for each of the
Wisconsin congressional districts. At the time the nomination papers were prepared,
the White-Scherrer campaign believed, in good faith and through its due diligence, that
King and Sweers were residents of the respective congressional districts for which they
were listed as presidential electors on the papers. It is obvious that the campaign’s
mistake as to the congressional district in which Sweers and King resided is attributable
to the decennial redistricting, which affected both Sweers and King.

The Board should give weight to the specific nature of the error in the
nomination papers. A consideration of the role of electors in presidential elections
strongly favors the Board's acceptance of the nomination papers of White and Scherrer.

The United States Constitution gives to each state the power to “appoint, in such
manner as the legislature thereof may direct, a number of electors, equal to the whole
number of senators and representatives to which the state may be entitled in the
Congress.” U.S. Const. art. II, § 1.

As discussed above, independent candidates for President and Vice President
must list presidential electors from each congressional district and two at-large electors

on their nomination papers. By contrast, the recognized parties nominate presidential

7
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electors from each district and two at large electors at a convention in the capitol at 10
a.m. on the first Tuesday in October of each year in which there is a presidential
election. Wis. Stat. § 8.18.

Following the presidential election, the electors nominated or listed by the
candidates who were elected as president and vice president meet at the state capitol at
12:00 noon the first Monday after the 2nd Wednesday in December. Wis. Stat. §7.75(1).
If an elector is absent, the electors present are required to immediately fill the Electoral
College vacancy by ballot, by a plurality of votes. Id. There is no requirement that the
replacement elector be from the same congressional district as the absent elector. After
establishing a full slate of electors, the electors “shall vote by ballot for that person for
president and that person for vice president who are, respectively, the candidates of the
political party which nominated them under s. 8.18, [or] the candidates whose names
appeared on the nomination papers under s. 8.20.” Wis. Stat. §7.75(2).

The presidential electors are not the electors of any individual congressional
district, but serve as the composite electoral slate of the entire state. They are not
elected by the residents of each individual congressional district. Requiring a
presidential elector who is elected for the entire state to be a resident of a congressional
district thus serves no functional purpose. Rather, the purpose of requiring the electors
nominated by the parties or listed by the candidates to be from each congressional
district appears to be strictly ceremonial. Since Wisconsin is entitled to one elector for
each congressional district, the Legislature has provided that the casting of electoral

votes should be done by electors who symbolically represent the various districts.

8
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However, the electors vote in accordance with the undifferentiated votes of the citizens
of the entire state. Indeed, electors may cast their electoral votes for candidates who lost
the popular vote in the particular district they represent.

Accordingly, the acceptance of White and Scherrer’s nomination papers will not
have any functional effect on the role played by the electors, in the event that White and
Scherrer win election, or give them any unfair advantage over other candidates.
Notably, the nomination papers of another set of independent candidates for President
and Vice President (Jill Stein and Ben Manski) included an identical mistake. The
recognized political party candidates are not required to list presidential electors from
each congressional district in their nomination papers. Rather, as noted above, the
electors of the major party candidates are selected by the party at a convention on the
first Tuesday before the election. White and Scherrer gain no unfair advantage if the
Board accepts their nomination papers.

Finally, a refusal by the Board to accept White’s and Scherrer’s nomination
papers would give rise to a serious constitutional issue. Since independent candidates
must list their electors on their nomination papers, while the candidates ‘of recognized
political parties need not do so, independent candidates could be kept off the ballot for
a defect that could not keep partisan candidates from being on the ballot. This disparate
treatment of similarly situated classes of candidates raise concerns under the Equal
Protection Clause. See State v. Post, 197 Wis. 2d 279, 318, 541 N.W.2d 115 (1995), cert.

denied, 521 U.S. 1118 (1997); Swamp v. Kennedy, 950 F.2d 383 (7th Cir. 1991), cert. denied,

42



505 U.5. 1204 (1992) (A burden that falls disproportionately on those outside existing
political parties may be unconstitutional).

Finally, the Board should accept the nomination papers of White and Scherrer to
carry out the policy, written into the statutes, of interpreting election requirements in a
manner that gives effect to the will of the electors. Wis. Stat. § 5.01. The GAB staff has
certified 2,799 valid signatures of citizens of this state who have asked for the
opportunity to vote for White for President and Scherrer for Vice President in the
general election. Rejecting their nomination papers based on an inadvertent irregularity
in the nomination papers, which has no relevance to the validity of the electoral process,
would thwart the will of these and other potential voters, in contravention of the policy
expressly established by the Legislature for the construction of election laws.
IV. CONCLUSION

For these reasons, Jerome White and Phyllis Scherrer respectfully request that the
Government Accountability Board approve their nomination papers as candidates for
President of the United States and Vice President of the United States, respectively.

[SIGNATURE PAGE FOLLOWS]
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Dated this72n day of August, 2012.

Mailing Address

122 West Washington Avenue
Suite 900

Madison, Wisconsin 53703
(608) 251-0101 (telephone)
(608) 251-2883 (facsimile)
crawford@cwpb.com

CULLEN WESTON PINES & BACH LLP

EMMOVWP—_J/

Susan M., Crawford
State Bar No. 1030716
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o Supreme Gourt of Wisconsin
N

110 EAST MAIN STREET, SUITE 215
P.O.BoXx 1688
MaAbisoN, WI 53701-1688

TELEPHONE (608) 266-1880
FACSIMILE (608) 267-0640

Web Site: www.wicourts.gov

To:

Hon. Michael N. Nowakowski
Dane County Circuit Court Br. 13
210 Martin Luther King, Jr. Blvd.
Madison, W1 53703-3343

Judith A. Coleman

Dane County Clerk of Courts

210 M.L.K., Jr. Blvd., Rm. GR-10
Madison, WI 53703-3341

Thomas J. Balistreri
Assistant Attorney General
P.O. Box 7857

Madison, WI 53707-7857

September 30, 2004

Lester A. Pines

Tamara Packard

Cullen, Weston, Pines & Bach LLP
122 W. Washington Ave., Suite 900
Madison, WI53703-2718
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You are hereby notified that the Court has entered the following order:

No. 04-2559-W State of Wisconsin ex rel. Ralph Nader and Peter Cameijo v.

Circuit Court for Dane County. et al. L.C. #04CV002971

The court has considered the Emergency Petition for Writ of Mandamus filed by
petitioners, Ralph Nader and Peter Camejo, asking this court to accept original jurisdiction in this
matter. The court has also considered the responses to this petition filed by the State of
Wisconsin Elections Board (SWEB) and the Democratic Party of Wisconsin and Kim Warkentin
as well as the amicus brief filed in support of the petition filed by the Republican Party of
Wisconsin which this court has accepted. The court has also heard oral argument in this matter
and the court being aware of the time exigencies involved,

(Continued on Page Two)

46



Page Two

September 30, 2004

No. 04-2559-W State of Wisconsin ex rel. Ralph Nader and Peter Cameijo v.
Circuit Court for Dane County, et al. L.C. #04CV 002971

IT IS ORDERED:
1. The request for this court to accept original jurisdiction in this matter is granted.

2. Based on this court’s now exclusive original jurisdiction, the court vacates all
prior orders entered in this matter in the Dane County Circuit Court in Democratic Party of
Wisconsin v. State of Wisconsin Elections Board, Case No. 04-CV-2971; the stay issued by this
court on September 28, 2004 is also vacated. See Petition of Heil, 230 Wis. 428, 284 N.W. 42
(1939).

3. Although the court has been provided with a transcript of the hearing in this
matter before the SWEB, the court declines to accept this unauthenticated transcript as part of the
record.

4. Based on the September 22, 2004 order of the SWEB and the board’s staff report,
excerpts of which were appended to the board’s response filed in this matter, this court assumes,
for purposes of this action, that Wis. Stat. § 8.20(2)(d) (2001-02) which provides that
“[nJomination papers [of independent candidates] for president and vice president shall list one
candidate for presidential elector from each congressional district ...” requires that these
candidates for presidential elector must reside in the congressional district for which each is
listed; the court recognizes, however, that counsel for the SWEB interprets this provision
differently.

5. The court determines that this residency requirement is directory in nature.

6. Under the undisputed facts and circumstances of this case, and mindful of the
importance of ballot access and voting, this court concludes that there has been substantial
compliance by the petitioners regarding this requirement. See Wis. Stat. §§ 5.01(1) and 8.30(1).

7. The court concludes, based on the SWEB’s September 22, 2004 order and the
excerpts of the staff report, together with reasonable inferences therefrom, that the SWEB did not
erroneously exercise its discretion in concluding that the petitioners’ names should be placed on
the ballot for the November 2, 2004 general election.

8. Accordingly, consistent with the SWEB’s order in this matter, we direct that the
SWEB certify the names of Ralph Nader and Peter Camejo as Independent Presidential and
Vice-Presidential candidates for the general election to be held on November 2, 2004,

Cornelia G. Clark
Clerk of Supreme Court
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q1 LOUIS B. BUTLER, JR., J. (concurring) . I concur. I
would not have accepted this as an original action, as there was
a proceeding that was litigated in the trial court. I would
have treated this as a supervisory writ pursuant to
Wis. Stat. § (Rule) 809.71. I share the trial court's concern
about the board's order regarding whether there was an adequate
showing that the board properly exercised its discretion. At
the same time, I do not agree that the trial court's actions
were warranted given its finding. Wis. Stat. § 227.57(5)
provides that '"the court shall set aside or modify the agency
action if it finds that the agency has erroneously interpreted a
provision of law and a correct interpretation compels a
particular action, or it shall remand the case to the agency for
further action under a correct interpretation of the provision
of law."” Because a correct interpretation in this case does
not compel Nader's removal from the ballot, I conclude that the
trial court should have remanded the case to the board for
further action under a correct interpretation of
Wis. Stat. § 8.20(2)(d).

q2 That being said, this court <chose to accept this
matter as an original action. While I am extremely troubled by
the end-run of established appellate procedure, I am also
mindful of the fact that the eleventh-hour circumstances of this

case dictate that this court reach a fair and just decision. As
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there is simply no time to appropriately remand this matter to
either the trial court or to the board to properly exercise its
discretion, and given the right of qualified voters to cast

their votes effectively, I join in the court's mandate.
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6882672223 WIS DEPT OF JUSTICE FAGE.

STATE OF WISCONSIN

IN SUPREME COURT

No. 014-2559-W

STATE OF WISCONSIN

EX REL. RALPH NADER

and PETER CAMEJO,
 Petitioners,

v.

CIRCUIT COURT FOR
DANE COUNTY, ct al,,

Respondents.'

RESPONSE OF STATE ELECTIONS BO_ARD
TO PETITION FOR SUPERVISORY WRIT

DISCUSSION

L. THIS MATTER SHOULD BE
GIVEN  PREFERENCF  AND
EXPEDITED. o

This is a judicial review of a decision of the State
Elections Board allowing Ralph Nader and Peter Miguel
Camejo to appear on the ballot in the general election to
be held November 2, 2004, as independent candidates for
President and Vice-President of the United States.
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Under the timetable established by the Legislature,
(he Board is supposcd to certify the candidates for the

gencral election no later than the fourth Tuesday in

Scptember, i.e., September 28. Wis. Stat. §§ 7.0R(2)(b)
and 10.06(1)() (2001-02). The county clerks are
supposed to distribute ballats to municipal clerks no later
than thirty-one days before the election, ie., October 2.
Wis. Stat. § 7.10(3)(a) (2001-02). Municipal clerks must
mail out absentee ballots no later than thirty days before
the election, ie., October 3. Wis. Stat. § 7.15(1)(cm)
(2001-02). Any delay beyond these dates creates more
practical problems as time passes for the preparation and
distribution of thc ballots, especially ballots sent to
absentee voters. Thus, this matter should be given
preference and expedited by the Court.

Expeditious treatment is feasible because the
principal issue focuses on the construction of Wis. Stat.
§8.20(2)(d)  (2001-02), which  provides  that
“InJomination papers [of independent candidates] for
president and -vice president shall list one candidate for
presidential elector from each congressional district and 2

_ candidates for presidential elector from the state at large
who will vote for the candidates for president and
vioe president, if clected.” The issue of law is whether

this statute should be construed to include a requirement
that a porson listed as a presidential clector from a
congressional district must be a resident of that district.

A subsidiary issue is whether any residency
requirement is mandatory or directory so that the Board
would have discretion to determine whether there had
heen substantial compliance. o

The Board ruled that Nader and his running mate
substantially complied with Wis. Stat. § 8.20(2)(d), even
though the elector they listed from the Seventh
Congressional District did not reside in the district at the
time the nomination papers were filed.

ALk
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18 THE NOMINATION PAPERS
FILED DY RALPH NADER
SUBSTANTIALLY COMPLY WITH
THE PROVISION STATING THAT
INDEPENDENT CANDIDATES FOR
PRESIDENT SHOUT.N TIST ONE
ELECTOR FROM EACH WISCONSIN
CONGRESSIONAT, DISTRICT.

A. ‘There Is No Requirement
That Presidential Electors Be
Residents Of The District
From Which They Are Listed.

Although the office of President of the United
States is a federal office, the United Stafes Constitution

gives to each state the power to “appoint, in suoh manner .

as the legistature thereof may direct, a number of electors,
equal to the whole number of senators and representatives
to which the state may be entitled in the Congress.” u.s.
Const. art. I], § 1. :

The Wisconsin Législature has directed the
recognized politica] parties to convene a month before a

presidential election “to nominate onc presidential elector

from cach congressional district and 2 electors from the
state at large.” Wis. Stat. §8.18(2) (2001-02).
Independent oandidates for president must “list”” on their
nomination papers “one-candidate for presidential eleclor
from cach congressional district and 2 candidates for
presidential elector from the state at large.” Wis. Stat.
§ 8.20(2)(d) (2001-02).

The Legislature has not expressly established any
qualifications for presidential clectors. In particular, there

- is no specific requirement that persons designated as

presidential clectors from 2 particular congressional
district be residents of that congressional district.

[agsib] =
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Whether there is any such requirement must be
determined by a process of statutory construction.

~ The purposc of conatruing a statute is to determine
what the Legislature intended by enacting it. UFE, Inc. v.
LIRC, 201 Wis. 2d 271, 281, 548 N.W.2d 57 (1996);
JAL v. State, 162 Wis. 2d 940, 962, 471 N.W.2d 493
(1991). In making this determination, a court must first
consider the language uscd by the Legislature to express

its intent. TJFE, 201 Wis. 2d at 281: J.A.L., 162 Wis. 2d -

at 962. Words which have not been specifically defined by
the drafters of an enactment must be given their commonly
accepted meaning, except those technical terms with a
special meaning in the law which must be understood in
their technical sense. State v. Williquette, 129 Wis. 2d 239,
248, 385 N.W.2d 145 (1986); Perry Creek Cranberry

" Corp. v. Hopkins Agricultural Chemical Co., 29 Wis. 2d

426, 435, 139 N.W.2d 96 (1966); Wis. Stat. § 990.01(1)
(2001-02). S

The critical word in Wis. Star. §8.20(2)(d) is
“from.” This is the only word from which any
requirement of residence could be ipferred.!

The problem is that “from,” rather than having any
single clear commonly accepted meaning, is 2 function
word with a multitude of mcanings. The basic function
of the word is. to specify a starting point. WEBSTER’S
TINMRD NEW  INTERNATIONAL DICTIONARY 913

(unebridged ed. 1986); THE AMERICAN HERITAGE

DICTIONARY OF THE ENGLISH T.ANGUAGE 729 (3d ed.
1996). But the nuances and connotations of the word
spread in many directions from there.

'The word “shall” is not relevant at this point. That word
does not define what is to be done, but only the manner in which
whatever is to be donc should be done. That question will be
addressed in the second part of this memorandum.

-4 -
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Among other things, “from” can be used to mean .

nalive to or a resident of a place, such as people from
Ohio. WEBSTER’S DICTIONARY at 913. Another meaning
is the place where a person has traveled from, such as
from town. WEBSTER'S DICTIONARY at 913; AMERICAN
HERITAGE DICTIONARY at 729.% “From” can also be used
to indjcate the source or origin of something, such as a
noté from the teacher, AMFRICAN HERITAGE DICTIONARY
at 729, or emissaries from a barbarian king. WEBSTER’S
DICTIONARY at 913. So the meaning of “from” depends
on the way it is used.

The statute itself provides no clue whether “from”
is used in the sense of a resident of a _particular
congressional district or in the sense of an emissary or
representative from that district. Thus the word “from”

and the statute in which it "is used are inherently

ambiguous because reasonable people could reasonably
understand them in either of two different ways. See
generally Gen. Cas. Co. v. DOR, 2002 W1 App 248, T 12,
558 Wis. 2d 196, 653 N.w.2d 513. They could
reasonably be understood to mean that a presidential
elector must be rumn a congressional district in the sense
of a resident of the district, or they could reasonably be
understood to mean that an clector must be merely an
emissary or representative from the district.” So extrinsie
aids such as the history, purpose and context of the statute
must be used to determine what the Legislature actually
intended. Id.; JA.L., 162 Wis. 2d at 062-63.

ZThe fact that “from™ is followed by a geographical term
docs not mean it is used to designate residence. WEBSTER’S
DICTIONARY lists a half dozeo examples, such as the onc above,
where “from” followed by a geographical term does not designate
residence but some other variation of the concept of starting point.

Mhc gquestion is not whether onec meaning is more

‘reasonable than another, but whether butl nieanings are reasonable.

FALL.
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To begin with, the Legislature has recognized that
residence is not always a qualification for elected office.
Residence is a qualification only in those instances where it
is reyuired by the constitution or laws of the state. See

Wis. Stat. § 8.28(1) (2001-02).

In many cases the law clearly establishes a
reaidency requirement. For example, state legislators must
“have resided one year within the state, and be a qualified
elector in the district which [they] may be chosen to

represent.” Wis. Const. art. IV, § 6. A “qualified elector”

must have resided in the district for ten days prior to an
election. Wis. Stat. § 6.02(1) (2001-02).

The fact that Wis. Stat. § 8.20(2)(d) does not
similarly contain any form of the word “reside” is some
indication that residence is not a qualification for the
office of presidential elector.

The history of Wis. Stat. § 8.20(2)(d) shows that
the absence of any form of the word “reside” was
intentional, and that the Legislature did not intend to
make residence a qualification fur this office.

Prior to 1965, the relcvant statute read,

At the general election next preceding the time
fixed for the choice of president and vice president
of the United States, there shall be elected, by
general ticket, as many electors of president and
vice president as this state may be entitled to elect
scnators and representatives in eongress. ‘A vote for
the presidential-and vice presidential nominees of
any party is a vote for the electors of such
nominees.

Wis. Stat. § 9.04 (1963).

There was no hint . in this statute of any
requirement that presidential electors even be
rcpresentatives, much less residents, of any particular

PAGE 87722
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congressional district. Indeed, this Court, noting that
citizens did not vule for individual presidential electors
but “for an entire slate of presidential electors,”
concluded that all the clectors of a candidate “constitute
one composite candidate.” State ex rel. Boulton v.
Zimmerman, 25 Wis. 2d 457, 461-62, 464, 130 N.wW.2d
753 (1964). ‘

In 1965 the Legislature revised the election laws.

Among the contemplated changes, 1965 Assembly Bill

792 would have amended §9.04 by eliminating the
phrase “by genera] ticket.” and by adding the provision
that ““[tJwo electors shall be elected from the state at
large and one elector shall be elected from each
congressional district”” 54 Op. Att’y Gen. 95,95 (1965)
(quoting 1965 Assembly Bill 792). In an opinion
requested by the Assembly, the Attorney General
observed that the bill would significantly change the law
by having voters in a particular congressional district vote
for “one district elector rather than a slate” of electors.
Id at 100.

'The bill would also have amended the cxisting
Wis. Stat. § 9.06 to provide that any vacancy in the office
of presidential elector “‘shall be filled by a resident of the
area from which the prior elector was elected.’” Id. at 96
(quoling 1965 Assembly Bill 792). If a vacancy had to
be filled by a resident of a particular congressional
district, the logical inference was that the elector initially
chosen had to be a resident as well.

Assembly Bill 792 was never enacted as law.
Instead, the Legislature enacted the provisions relating to
presidential electors in substantially their present form.

Chapter 666, Laws of 1965, created Wis. Stat.
§ 8.25(1), which, with some minox linguistic alterations,
essentially reenacted the former § 9.04, including the
important provisions that .presidential electors are to be

PAGE
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chosen “[bly general ballot . . .,” and that a “vote for the
president and vice president nominations of any party is a
vote for the clectors of the nominees.” The provision.
reenacted in 1965 remains the same taday, and the
principle of vicarious voting is reiterated in Wis. Stat.
§ 5.10 (2001-02).

The concept of presidential clectors from each

congressiopal district found its way into Wis. Stat.

§ 8.18(2)(c). now Wis. Stat. § 8.18(2), and Wis, Stat.
§ 8.20(2)(b), now Wis. Stat. § 8.20(2)(d), which provide
that parties should “nominate” and independent
candidates should “list” electors from each district.

~This change was apparently precipitated by the
Attorney General’s opinion, which suggested that if the
Legislature intended to require that presidential electors
be from the various congressional districts, it should
simply provide that electors should be nominated f{rom

each district. 54 Op. Att’y Gen. at 100-01. A '

If this were the only change made by the
Lcyislature, perhaps it could be argued that the
Legislature intended to enact the residency requirement
embodicd in the Assembly Bill. But the Legislature
departed from the Assembly draft in a more significant
way. , :

The proposal which would have required
replacement electors to be residents of a district was
discarded so that now an absent elector may be replaced
by anyone on whom a plurality of the electors present can
agree. Wis. Stat. § 7.75 (2001-02).

It is presumed that the Legislature intends not to
enact language in an earlier version of a bill which is
deleted prior to enactment. Russello v. United States, 464
U.S. 16, 23-24 (1983). See Verdoljak v. Mosinee Faper
Corp., 200 Wis. 2d 624, 633, 547 N.W.2d 602 (1996)

PAGE 89/22
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(omission of word or phrase in statutory amendment
indicative of intent to altcr meening of provision).

Here, the Legislature plainly intended fo reject the
suggestion that presidential electors should be elected
separately from each congressional  district. By
reenacting the language of the existing law that
presidential electors should be elected by general ballot,
the Legislature demopstrated an intent 1o retain the
principle that presidential electors are cleécted by voters
throughout the state. By reenacting the language of the
existing law that a vote for a candidate is a vote for the
candidate’s electors, the Legislature demonstrated an
intent 1o retain the principle that presidential electors are
chosen as a slate constituting one composite candidate.

No functional purpose is served by requiring
presidential clectors to be residents of cach separate
oongressional district when they are not clected by the
residents of each individual district but by the residents of
the entire state, and when they are not the electors of any

individual district but the composite electoral slate of the-

entire state. There is no functional reason for an elector
who is elected by the entire state to be a resident of any
particular part of the state. There is no functional reason
for an elector who is elected for the entire state to be a
resident of any particular part of the state.

Most importantly, the fact that the Legislature
deleted the language in Asscmbly Bill 792 which would
have required a presidential elector to be a “resident” of a
particular district unequivocally evinces an intent not 1o
require residence in a particular district as a qualification
of an elector. Indeed, the .omission of any residency
requirement is underscored by the fact that an elector who
has been nominated or listed from a particular district
may be replaced by anyone wandering around the State
Capitol at 12:00 noon on the first Monday after the

FAae
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second Wednesday in December when the presidential
clectors meet. Wis. Stat. § 7.75(1).

An additional indication of legislative intent is the
exemption of candidates for presidential elector from the
requirement -of filing a declaration of candidacy on
which, among other things, they would otherwise have to
list their residence and certify that they would meet any
residency requirements if elected. Wis. Stat. § 8.21
(2001-02). The fact that candidates for presidential

elector do not have to certify that they would meet any

residency requirements strongly suggests that there are no
such requirements for presidential clectors.

The purpose of the provision that electors should
be nominated or listed from each congressional district,
like the mecting of the electors itsell, is strictly
ceremonial.*

At one time early in the history of this country the
President was rcally selected by the presidential electors
who exercised independent judgment in their choice.
54.Op. Att’y Gen. at 98. But no more. Now presidential
electors are required to vote for the presidential candidate
who nominated or listed them. Wis. Stat. § 7.75(2). Ttis
the people of Wisconsin who actually participate in
clecting the President by voting for a slate of electors
who are required to vote for a particular candidate. Wis.
Stat. § 8.25(1). So when the presidential electors meet in
Madison they are simply going through a ceremony by

“The purpose of this provision is plainly not to insure that
independent candidates have significant support in each
congresgiopal district.  If the Legislature wanted to gauge
geographical support it would have required, as it did in the case of
thosc sceking nomination a3 partisan candidates for President by
means of nomination papers, that they obtain a certain number of
signatures of voters in each distdct. Cf Wis. Stat. § 8.12(1)(&)
(2001-02). Under the legislation in question, an independent
candidate need only have a single supporter in each district, hardly a
gauge of broad geographical support.

-10 -
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casting their obligatory electoral votes for the presidential
candidate who has won the popular vote in this state.

Since Wisconsin 1s entitled to one elector for cach
congressional district, the Legislature has provided that
the ceremonial casting of electoral votes should be done
by electors who symbolically - represent the various
districts. But this is only part of the ceremony. not part of
the election. The electors do not ceremonially recast the
votes of the district they represent but the undifferentiated
votes of the citizens of the entire state. Indeed, electors
may cast their electoral votes for candidates who actually
Jost the popular vote in the district they represent. SO
while the ceremony may be enhanced if the symbolic
representatives of the various districts reside in those
districts, there is no reason relating to the validity of the
electoral process why they have to reside in each of the
various districts. :

There is 2 good reason, though, why all candidates
will certainly strive to nominate or list electors who
reside in each congressional district since the failure to do
so could creale an issuc that could be used ngainst the
candidate in the campaign.

Thus, the history of Wis. Stat. § 8.20(2)(d), as well
as its interaction with other related statutes shows that it
should be construcd to require an independent candidate
for President to list the names of electors who will
ceremonially represent each of the state’s congressional
districts at the meeting of the electors. but who are not
necessarily residents of the districts they represent.

~ Indeed, this provision must be construed to require
representation rather than residence because a mandatory
requirement to list residents of each congressional district
as  electors on nomination papers -could raise
constitutional questions, which statutes should be

-11-
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constued to avoid.  See generally State v. Fry,
131 Wis. 2d 153, 165, 388 N.W.2d 565 (1986).

Sincc indepcndent candidates must list their
electors on their nomination papers, while the papers of
candidates of recognized political parties need nof. contain
such a list, independent candidates could be kept off the
ballot for a defect that could not keep partisan candidates
from being on the ballot. This difference could raise
concerns under the Equal Protection Clause, which
applies when the state treats members of similarly
situated classes disparately.- State v. Post, 197 Wis. 2d

' 279, 318, 541 N.W.2d 115 (1995), cert. denied, 521 U.S.

1118 (1997).

Moreover, while presidential candidates of major
political partics can ecasily find residents in each
congressional district who are willing to serve as electors,
independent candidates who have epough support o

qualify for ballot access, but whose support lies in a

confined area of the state, may not be able to do sv. This
might be the case with a candidate who is a member of a
racial or ethnic minority and has strong support in the
limited geographical area where that minority is
concentrated, bul no support in the arcas where there are
few if any members of that minority. A burden that falls
disproportionately on thosec outside existing political
partics may bec unconstitutional. - Swamp v. Kennedy,
950-F.2d 383 (7th Cir. 1991), cert. denied, 505 U.S. 1204
(1992). ' :

-12-
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B. Even If There Were A
Residency Requirement, Tt
Would Not Be Mandatory But
Only Directory So That The
Board Would Have Discretion To
Determine Whether There Was
Substantial Compliance.

The Legislature itself has instructed that, except as
otherwise provided, election laws must be construed to
give effect to the will of the electors, notwithstanding any

failure to fully comply with some provision. Wis. Stat.
§ 5.01 (2001-02).

In keeping with this instruction, this Court has
ruled that statutes providing that certain things should be
done in a certain manner in conducting elcclions arc
directory unless noncompliance is expressly declared to
be fatal. Stare ex rel. Ahlyrimm v. State Elections Bd., 82
Wis. 2d 585, 594, 263 N.W.2d 152 (1978). Thus,
provisions for preparing, signing and executing
nomination papers are directory. Jd. at 596. The court
distinguished these actions from the act of filing a paper,
which has mandatory time limits, stating that “[f]iling is
something that is done with the nomination papers.
whereas, prcparmg, signing and exacutmg are things that
are done to nomination papers.” 7d.}

T.isting a slate of-electors on nomination papers is
plamly something that is done fo the papers. It is a
provision for preparing the papers which is directory
only.

Any reliance on the general principle that the word “shall”
is usually construed as mandatory is misplaced since the supreme
court has construed that word as directory In the statutes relating to
the content of nomination papers. Any reliance on 4higrimm for a

contrary proposition is incorrect. Any reliancc on Stare ex rel.
Lemieux v. Zimmerman, 40 Wis. 2d 1, 161 N.W.2d 129 (1968),

" would also be misplaced since thar case never considered any

question whether a statute was mandarory or directory.

-13-
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An act done in violation of a directory provision is
not void. [l at 594. It may be valid as long as there is
substantial compliance with the provision. Id. at 594,
596. The Elections Board has discretion to determine

whether there has been substantial compliance with the

directory provisions relating to nomination papers. Id

at 596; Wis. Stat. § 8.30(1) (2001-02).

In this case the Board ruled that Nader’s

- pomination papers complied with the requirement that

they name a candidate for presidential elector from each
of Wisconsin’s eight congressional districts. At the very
least, therefore, the Board found substantial compliance
with this requirement. ‘

The standard for reviewing the discretionary
decision of an administrative agency is the same as for
reviewing the discretionary decision of a court.
Verhaagh v. LIRC, 204 Wis. 2d 154, 160, 554 N.W.2d
678 (Ct. App. 1996); In re Bar Admission of Altshuler,
171 Wis. 2d 1, 8, 490 N.W.2d 1 (1992).

The nalure uf discretion permits different

decision-makers 1o reasonably malke different deoisions

in the samc situation. Statc v. St. George, 2002 WI 50,
958, 252 Wis. 2d 499, 643 N.Ww.2d 777; State v.
Robinson, 146 Wis. 2d 315, 330, 43] N.W.2d 165 (1988).
The reviewing tribunal may not substitute its judgment
for that of the agency as to which decision may he better.
Galang v. Medical Examining Board, 168 Wis. 2d 695,
699.700, 484 N.W.2d 375 (Ct. App. 1992): Wis. Stat.
§ 227.57(8). The inquiry 1s confined, rather, to whether
the agency reached a decision that is reasonable, Glacier
State Distribution Services, Inc. v. DOT, 221 Wis. 2d
359, 368-70. 585 N.W.2d 652 (Ct. App. 1998);
Verhaagh, 204 Wis. 2d at 160.

It is immaterial whether the reasons stated for a
decision are convincing, or even if ne reasons are stated

14~
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at all, as long as the decision itself is reasonable and
supported by the record. Schauer v. DeNeveu
Homeowners Ass'n, 194 Wis. 2d 62, 71, 533 N.W.2d 470
(1995); Conrad v. Conrad, 97 Wis. 2d 407, 414-15,
984 N.W.2d 674 (1979). So the court should search the
record for reasons to sustain the agency’s exercise of
disoretion, and affirm the decision if it can be sustained as
a proper discretionary act. Jd. A decision which a
reasonable person could reach by applying the proper

legal standard to the relevant facts should be affinmed -

even if the court disagrees with it and would
have decided the- matter differently. See Verhaagh,
204 Wis. 2d at 160; Galang, 168 Wis, 2d at 700.

In this case, the Board did not state reasons for

ruling that Nader’s nomination papers complied with the

statutory provision tor listing electors. However, the

Board should be given some leeway in this respect.

The Elections Board, unlike most other

‘administrative boards, opcrates under severe timc

restraints. Because of the short time periods between
nomination and clection, the Elections Board must act

‘with unique swiftness in determining whether a

candidate’s name should appear on the ballot. One part
of the need for speed is that the Board believes that a
person negatively affected by its decisinn should have
time to seek judicial review before the ballots are printed
and distributed.

Another problem is that the Elections Board does

not hold contested case hearings before an administrative -

Jaw judge who can write, in a leisurely way, a-judicial
opinion fully stating facts, law and reasoning, which the

Board can then approve or modify. The Board simply

meets, discusses and votes on ballot access questions.

Thus, this Court should 'a.pply in this case the
principle that an administration should be upheld even if

-15-
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~ even if the agency fails to state its reasoning as long as

the decision itself is reasonable aud supported by the
record.

There is available, nevertheless, some indication
of the Board’s reasoning in the form of a memo wriiten

by the Board’s staff, the relevant pages of which are-

attachcd. Thc momo indicates that the Board’s staff
believes that the provisions of Wis. Stat. § 8.20(2)(d) are
directory rather than mandatory, and that the Board has

discretion to determine whether there has been substantial

compliance with the provisions. -

In this case, the facts are undisputed. Nader listed
residents of seven congressional districts as his electors
from those districts. In only one district, the Seventh, did
he fail to name a resident as his elector. And in that case,

‘the named elector resides in Vilas County, which adjoins

the Seventh Congressional District. See map at 1
WISCONSIN STATUTES 18 (2001-02). Under these
circumstances, the Board could reasonably find that
Nader substantially complied with any statutory
requirement that he list electors who are residents of each
congressional district.

3,685 citizens of this state have .asked for the
opportunity to vole for Nader for President in the general
election. To thwart the will of these and other potential
volers because of an irregularity in Nader’s nomination
papers that has no relevance to the validity of the
clectoral proccss would contravene the policy expressly
established by the Legislature for the construction of
clection laws. ‘

-16 -
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CONCLUSION

It is therefure respectfully ~submitted that the
decision of the State Elections Board to place the names
of Ralph Nadcr and Peter Miguel Camejo on the ballot
for the November general election as independent
candidates for President and Vice-President of the United
States should be affirmed. ,

Dated this L 7 day of September, 2004.

PEGGY A. LAUTENSCHLAGER.--
Attorney-Gener:

T L

s

THOMAS 7. BALISTRERI
Assistant
State Baf #1009785

Attorneys for State Elections
Board -

‘Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 266-1525
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CERTIFICATION

I hereby certify that this response conforms to the
rules contained in Wis. Stat. § 809.62(4)(b) for a response
produced with a proportional serif font. The length of
this response is 4,509 words.

Dated this j 7 day of September, 2004.

THOMAS J. BALISTRERI
Assistant Attgrney General
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nominated, before the deadline for filing nomination papers shall file a written statement with the
same person with whom he or she files nomination papers stating the person's paity or office
preference. If the candidate fails to select the party or office, the filing officer shall place the
candidate’s name on the ballot under either party or office, but may not permit it to appear more
than once. If a candidale is nominated at a primary election for partisan offire or nonpartisan
state office on a ballot where his or her name appears or by nomination papers filed by the
candidate, and is also nominated by write-in votes at the primary election to another office, orto
the same office as the candidate of 2 different party, the candidate doces not have a choice, but
shiall be placed on the ballot for the clection under the office and party for which the candidate's
name appeared un the primary ballot or for which the candidate had filed nomination papers.

(?) Suhsection (1) shall not apply when a candidate for the office of president or vice president of
the United States is nominated for another elective office during the same election. li'the
candidate is elected president or vice president of the United States such election shall void the
candidate's election 1o any other uffice. A special election shall be held to fill any office vacated
under this subsection.

(2m) A candidate may appear on the ballot for more than one local nonpartisan office at the same’
clection.

(3) This section does not affect the law of compatihility of offices.

8.20 Nomination of independent candidates. (sce above)
DISCUSSION

The Board’s staff prefaces its discussion of the issues raised by the complaint with the
acknowledgment that it was unable to find any clear, definitive authority on either issue.
~ In other words, a case Of statte fhat says that the failure of a named presidential elector
to reside in the congressional district which he or she was designated to represent on the
candidates’ nomination papers is fatal to the validity of those nomination papers; or.
conversely, a case or statute that says that the pon-residence (in the designated
congressional district) of a presidential elector is harmless error that may be corrected by
the candidate atter circulation or after filing, has not been found. And a case or statute
that says that a person may not (or may ) file nomination papers or qualify for
Wisconsin's Lallot as an independent candidate for the office of President (even) if that
person is named on the ballot of any other state as the candidate of areco gnized political
party for the same office, has nat been found.

Consequently, the staff’s discussion and the conclusions that follow are based on the
staff’s interpretation of Wisconsin’s statutes governing nomination of independent
candidates for the offices of President and Vice President, rather than on definitive
authority. That also means that, absent the proffering of such definitive authority by the
complainants or respondents, the Board’s decision will also be based on its discretionary
jnterpretation of those statutes. :

70
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(L) The Failure of Presidential Elector, Christian M. Meier, to Reside in the a
Congressional District Which he was Named, op the Respondents’ Nomination Papers. to
Represent, Does Not Preclude the Respondents from Ballot Status under 5.8.20 of the
Wisconsin Statutes.

Because the respondents have timely filed nomination papers containing over 2,000
signaturcs of clectors of the State of Wisconsin, the respondents’ nomination papers have
qualified them for ballot status if the nomination papers meet the requirements of 5.8.20,
Qtats. The only nomination paper issue raised by the challenge is that the respondents’
nomination papers fail to comply with the requirement of 5.8.20(2)(d), Stats. - that
“Nomination papers for president and vice president shall list one candidate for
presidential elector from each congressional district and 2 candidates for presidential
clector from the state at large who will vote for the candidates for president and vice
president, if elected” — becanse the respondenta’ named elector from the 7"
Congressional District does not reside in the 7" Congressional Distnct.

The Board’s staff believes that the nomination paper requirement of 5.8.20(2)(4), Stats.,
like many other requirements in ch.8 of the Statutes is directory, rathex than mandatory
meaning that the standard for compliance with that requirernent | is substantial compliance. -
not strict compliance. Lonsequently, the respondents’ naming of an elector. whom the
respondents believed to have resided in the 7% Congressional Disuict, to represent the 7t
Congressional District substantially complied with the requirements of 5.8.20, Stats., and
qualified the nomination papers to nominate for the offices of President and Vice
President.

Because the statute (5.8.20(5), Stats.) directs that each elector pamed in independent
candidates’ nomination papers “will vote for the candidates for president and vice
president, [who named the electors] if elected,” the presidential electors’ residence in
different congressional districts of Wisconsin is largely ceremonial or superfluous. The
presidential electors don’t really represent their distict because they vote for the
candidates who have named them and who have been elected, not for the candidate who
got the miost votes in their district. They represent the candidates who namer them: the
candidates for whom the statute says they “will vote.”

Also, the United States Constitution does not require that each of the presidential electors
represent a separate congressional district of the elector’s state. Instead, Article 11,
Section 1. of the Constitution provides that each state may decide how efectors are
chosen:

Each state shall appoint, in such manner as the legislature thereof may direct, a
sumber of electors equal to the whale number of senators and representatives 10 which
the state muy be entitled in Congress. . . . ‘

In nominating independent candidates for President and Vice President, the residence of
the elector in the congressional district for which he or she has been named is pot an .
esseutial element of nomination. The casential olements of nomination (for the offices of
President and Vice President) are: the names of the candidates; the offices for which they
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are nominated; the election at which they are candidates and whether the condidate
represents a political party or seeks nomination as an independent. The residence of the
electors is not an essential element of nomination because the persons who sign the
nomination papers do o 'to nominate the candidates named, not to nominate the electors.
Persons who sign the nomination papers of independent candidates for President and
Vice President invariably do not know who the electors are, (even in thejr own .
district),and do not sign thosc nomination papers based on the identity or residence of the
presidential electors.

Under 8.7.75(1), Stats, presidéntial electors may be replaced if they are unable or
unwilling to act:

If there is a vacancy in the office of an elector due to death, refusal 10 act, failure
[0 artend or other cause, the electors present shall immediately proceed to fill by
ballot, by a plurality of votes, the electoral college vacancy.

The statute calls for replacement by avote of the electors present, but that is because the
statute speaks to the occasion of the electors’ meeting after the election. If the eleotors
may replace one of their members at that meeting, that, at least, raises the question why
one of the électors cannot be replaced at an-eatlier date by the candidate who named the
elector. e

~-

R

1L. Candidates for Independent Nomination to the Offices of President and Vice President -
Are Not Ineligible for Ballot Placement in Wisconsin Because their Names Appear as the
Candidates of Recognized Political Parties on Ballots in other States.

The prohibition in 5.8.20(9), Stats. - “if the candidate’s name already appears under a
recognized political party, it may not be listed on the independent ballot” — applies only
1o a candidate whose namec appears on the Wisconsin ballot ac the candidate of 2
recognized political party. The prohibition does not apply to a candidate whose name
appears as the candidate of recngnized political party only on ballots of states othex than
Wisconsin. Although the words, “on the Wisconsin ballot,” are silent in the Wisconsin
statute, they, nevertheless, are understood to be included or implied in the word,
“appears.” Thus, if candidates Nader and Camejo appeared on the Wisconsin ballot as
the candidates of one of the five ballot-recognized political parties in Wisconsin, their
names “may not be listed on the independent ballot.” . But candidates Nader and Cammicju
do not appear on the Wisconsin ballot as the candidates of one of the five ballot-
recognized pulitical patties in Wisconsin.

In regulating Wisconsin®s ballot (and not any other state’s ballot), the statute (5,8.20(5).
Stats.), precludes a candidate who has accepted nomination by a political party in
Wisconsin from appearing on the same ballot as an independent candidate. In essence,

- the statute precludes a candidate from getting “two bites of the apple” by appearing on
the Wisconsin ballot in two different places for the same office — one as the candidate of
one of the five ballot-recognized political parics and the other as an indepondent
candidate. The advantage to a candidate by having his or her name appear on the ballot
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State of Wisconsin Government Accountability Board

In the Matter of Nomination Papers Affidavit of Niles Niemuth
of Jerome S. White and Phyllis M. Scherrer

Under oath or affirmatior, I state:

1. Iserve as the Wisconsin campaign manager for the campaigns of Jerome
White for President and Phyllis Scherrer for Vice Pre;ident of the United
States.

2. From about July 12, 2012 to August 3, 2012, I assisted with the preparation of
the nomination papers for Jerome White for President and Phyllis Scherrer for
Vice President of the United States.

3. The nomination papers for White and Scherrer listed Richard King as the
presidential elector for the 3rd Congressional District and Jessica Sweers as
the presidential elector for the 5th Congressional District.

4. In preparing the nomination papers, I utilized the following materials
furnished by the Government Accountability Board on its public website:

a. The web page entitled ”"Federal Candidates,” at

hitp:/ /gab.wi.gov/elections-voting /candidates/ federal;

b. The form entitled Nomination Paper Of Independent Candidates For

President And Vice President, at

ab 167 nomina

tion paper independent pres vice p 16929.pdf; and

PB 3OV 20LSAD0T WD P6196CEP TP 6E:TT ZIBZA/GZ/’BG
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¢. The memorandum entitied Wisconsin Ballot Access Requirements For

President And Vice President Of The United States, at

http:/ /gab.wi.gov/sites/ dofault/ files/ publication/64/ presidential b

allot access_memo rev 01 2012 pdf 17130.pdf.

5. ‘When I reviewed the above materials on the Government Accountability
Board website on or about July 12, 2012, none of the materials identified or
linked to a congressional district map for use in determining the slate of
presidential electors.

6. To determine that the presidential electors listed in the nomination papers
resided in the congressional districts for which they were listed, I relied on
the official governmental website for the U.S. House of Representatives,

which provides an interactive program identifying the congressional district

for a particular address: http:/ /www.house.gov/representatives/find /

7. 1confirmed that Richard King’s residence is located at 356 West Monroe
Street, Spring Green, WI 53588,

8. On or about August 3, 2012, the House of Representatives’ website indicated
that the address for Richafd King was located in the 3rd Congressional
District.

9. I confirmed with Jessica Sweers that her residence was located at 5171 North

Santa Monica Boulevard, Apt. 2, Whitefish Bay, WI53217.

5@ =ovd F0LSHOOE WM 613622 1P BE-TT Z2182/82/88
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10. On or about August 3, 2012, the House of Representatives’ website indicated
that the address for Jessica Sweers was located in the 5th Congressional
District.

11. At the time I was preparing the nomination papers for White and Scherrer, I
was not awate that the residence of King was no longer located in the 3rd
Congressional District and the residence of Sweers was no longer located in
the 5th Congressional District, as a result of legislative redistricting of the
Wisconsin congressional districts.

12. At the time [ was preparing the nomination papers for White and Scherrer, [
believed, to the best of my knowlédge and based on my good-faith efforts,
that the residence of King was located in the 3rd Congressional District of
Wisconsin and that the residence of Sweers was located in the 5th

Congressional District of Wisconsin.

pated:_ 3/ 2O/ 201D 7{«/&7 ZZ"’V“A’(

Niles Niemuth
Subscribed and sworn to or affirmed before ‘ RETYIVE
me on Srgund 20518 o T Byl
SR
I NORg,. -
L LD ol ot
o . EE= A '@UQ oLi s
Notary.POblic, State of Wisconsin, County of Mi L«&m ka-’i-:"%:-.“ luec 7 ;
My commission is permanent/expires on 2%/ g0 ’-,¢ 7S W!SG 0‘@@
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State of Wisconsin ' Government Accountability Board

In the Matter of Nomination Papers of Affidavit of Richard King
Jerome S, White and Phyllis M. Scherrer

Under cath or affirmation, I state:

1.

2.

18 Hovd

I reside at 356 West Monroe Street, Spring Green, WI 53588.

T have resided at the above address since August 1986.

On or about July 20th, I agreed to serve as a Presidential Elector for the 3rd
Congressional District for the nomination of Jerry White as a candidate for
President of the United States and for Phyllis Scherrer as Vice-President of the
United States.
At the time | agreed to serve as a Presidential Elector for the nomination of White
and Scherrer, | believed I resided in the 3rd Congressional District for Wisi:cmsin.

[ becamne aware on August 8th that my residence was affected by the legislative

redistricting of congressional districts in Wisconsin and is now located in the 2nd
Congressional District for Wisconsin,

L first learned of the redistricting on August 8% when 1 was contacted by Jerry
White and notified of the challenge by the Government Accountability Board of
my Presidential Elector status.

As of the undersigned date, I have not received any official notification that my

residence has been assigned to a different congressional district,

IHOLSHO0E WM PeT13622P TP 6ETT <21BZ/@Z7/84
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8. Ibelievel am qualified to serve asa Presidential Elector for the norminations of
White and Scherrer for the offices of President and Vice President of the United

States regardless of the redistricting of my place of residence.

Dated: 62{/[ % C‘/'}q) }A‘,\- W"D"J ’M}?‘ /g?
Richard King (/

Subseribed and sworn to or affirmed before
me on St S A I

) AL Y

Notary Pubyg, Btate of Wisconsin, County of
My conumission is permanent/ expires on LI s

HARDY 7. ARB
q:} Notary Public

Wisconain

80 3FO%d FH0LSH00T WD P6TI3BCCP TP BE:TT ¢21B2/8Z/88
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State of Wisconsin Government Accountability Board

In the Matter of Nomination Papers of Affidavit of Jessica Sweers
of Jerome S, White and Phyllis M. Scherrer

Under oath or affirmation, 1 state;
1. Ireside at 5171 North Santa Monica Boulevard, Apt. 2, Whitefish Bay, WI 53217.
2. 1have resided at the above address since August 2011
3. On or about July 20th 2012, T agreed to serve as a Presidential Elector for the 5th
Congression;al District for the nomination of Jerry White as a candidate for
President of the United States and for Phyllis Scherrer as Vice-President of the
United States.
4. At the time I agreed to serve as a Presidential Elector for the nomination of White

and Scherrer, I believed I resided in the 5th Congressional District for Wisconsin,

O,

I became aware on August 8 2012 that my residence was affected by the
legislative redistricting of congressional districts in Wisconsin and is now located
in the 4th Congressional District for Wisconsin.

6. 1learned of redistricting when I was contacted by Niles Niemuth on August 8%

2012 to inform me of the challenge to my elector status by the Government
Accountability Board.
7. As of the undersigned date, [ have not received any official notification that my

residence has been assigned to a different congressional district.

28 3Ivvd 3E0LSHODT WM PBTIGZZP TP 6EITT 21B2/02/88
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8. Ibelieve I am qualified to serve as a Presidential Elector for the nominations of
White and Scherrer for the offices of President and Vice President of the United

States regardless of the redistricting of my place of residence.

Subseribed and sworn to or affirmed before .
me on __dy gt 70, 7DIQ o T g,
f'—) 4 - .,v" "'.“‘9)'00
3 NOT,q R
A R S/
> il ’Q(/ e H »
/L L / La. - -F 5o
Notary Pubhc, State of Wisconsin, County of /2l {vuee 0 . e >
et & .
My cormumission is permanent/ expires on oM. % "VISCOWE’\
RAETLE
€8 3ovd F0LSH00D WMD) pe196TZPIP  BE:TT 2187/82/80
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Cullen
Weston
Pines
& Bach

A Limited Liability
Partnership

Attorneys at Law

122 West Washington Avenue
Suite 900

Madison, Wisconsin 53703
(608) 251-0101

(608) 251-2883 Fax
www.cwpb.com

Lee Cullen

Lester A. Pines

Steven A. Bach

Alison TenBruggencate
Carol Grob

Linda L. Harfst

Jordan Loeb

Tamara B. Packard

Elise Clancy Rucho

Susan M. Crawford
Elisabeth S. Bach-Van Horn
Jeffrey L. Vercauteren

Sean P. Lynch

Of Counset:
Cheryl Rosen Weston
Curt F. Pawlisch
August 22, 2012
By Hand Delivery

Judge David G. Deininger, Chair
Government Accountability Board

212 East Washington Avenue, 3rd Floor
Madison, W1 53707-7984

Re:  The Matter of Nomination Papers of Jill Stein and Ben Manski

Dear Judge Deinenger:

This firm represents Jill Stein and Ben Manski with regard to the above-
referenced matter. In response to the GAB staff’'s August 14, 2012 letter regarding
the nomination papers, please find a Memorandum of Law In Support of

Approval of Nomination Papers of Jill Stein and Ben Manski for the Board’s
consideration at its upcoming meeting.

Please be advised that the Campaign will submit the name and address of the
replacement presidential elector under separate cover, on or before August 27,
2012, as directed in the August 14 letter.

Sincerely,

CULLEN WESTON PINES & BACH LLP
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State of Wisconsin Government Accountablhtv Boa

F\PL { ‘;,.,
dL cIVE

In the Matter of Nomination Papers

of Jill Stein and Ben Manski GOYERNME ‘j

;1(:‘&2;:}1 i éARf}

Memorandum of Law
In Support of Approval of Nomination Papers of
Jill Stein and Ben Manski

L INTRODUCTION

On August 7, 2012, Jill Stein and Ben Manski submitted nomination papers as
independent candidates for the offices of President of the United States and Vice
President of the United States, respectively, to the Government Accountability Board
(hereafter GAB). For the reasons presented below, the GAB should certify the names of
Stein and Manski as Independent Presidential and Vice-Presidential candidates for the
general election to be held on November 6, 2012.
IL PROCEDURAL HISTORY AND SUMMARY OF ISSUE

On August 9, 2012, GAB staff informed Stein and Manski that an error had been
identified on their nomination papers: namely, that the individual listed on Stein and
Manski’s nomination papers as presidential elector for the third congressional district
does not currently reside in the third congressional district. GAB staff cited Wis. Stat.
§ 8.20(2)(d), which provides:

Nomination papers for president and vice president shall list one

candidate for presidential elector from each congressional district and 2

candidates for presidential elector from the state at large who will vote for
the candidates for president and vice president, if elected.
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GAB staff advised Stein and Manski that it viewed the error as a “fatal flaw.”

On August 14, 2012, however, GAB staff advised Stein and Manski that the staff
intended to recommend that the Board accept their nomination papers. GAB staff
noted that in 2004, the State of Wisconsin Elections Board (“Elections Board” or
“SWEB”), the GAB's predecessor agency, approved the nomination papers of Ralph
Nader and Peter Camejo as independent candidates for president and vice president.
The nomination papers listed an individual who did not reside in the seventh
congressional district as a presidential elector for that district. See Exh. A, pp. 16, 22-
22.

The Wisconsin Supreme Court upheld the Elections Board’s approval of the
Nader-Camejo nomination papers, holding that “this residency requirement is directory
in nature.” Exh. B,2p. 2, §5 (emphasis added). The Wisconsin Supreme Court further
held that “under the undisputed facts and circumstances of this case, and mindful of the
importance of ballot access and voting, this court concludes that there has been
substantial compliance by the petitioners regarding this requirement.” Id. at p. 2, 46
(emphasis added). Accordingly, the Court “direct{ed] that the SWEB certify the names
of Ralph Nader and Peter Camejo as Independent Presidential and Vice-Presidential
candidates for the general election to be held on November 2, 2004.” Id. at p. 2, 8.

Given the specific facts and circumstances present in this matter, an even

stronger rationale exists for finding that Stein and Manski substantially complied with

! State Elections Board’s Response to Petition for Supervisory Writ in State ex rel. Nader and Camejo, No.
04-2559-W.
2 State ex rel. Nader and Camejo v. Circuit Court for Dane County, et al., No. 04-2559-W (Sept. 4, 2004).

2
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the nomination paper requirements related to presidential electors. The GAB should

accept the Stein-Manski nomination papers, as recommended by GAB staff.

III. THE STEIN-MANSKI CAMPAIGN SUBSTANTIALLY COMPLIED WITH
THE REQUIREMENTS OF WIS. STAT. § 8.20(2)(d).

The Stein-Manski campaign has submitted affidavits that demonstrate the
campaign’s substantial compliance with Wis. Stat. §8.20(2)(d). The campaign was
aware of the requirements of Wis. Stat. §8.20(2)(d) relating to presidential electors and
made reasonable, good-faith efforts to comply. The presidential elector who was listed
for a congressional district in which he no longer resides was affected by the decennial
redistricting enacted in 2011 Wisconsin Act 44. As the Board is aware, Act 44 was tied
up in legal challenges in the courts for many months, coming to a conclusion only
recently. The Board should find that the Stein-Manski campaign substantially complied
with the statutory requirements.

A. The Stein-Manski Campaign Made Diligent and Good-Faith Efforts to

Ascertain that the Presidential Electors Listed on the Nomination Papers
Resided in the Congressional Districts For Which They Were Listed.

Ron Hardy, a volunteer for the Stein-Manski campaign, assisted the campaign
with the preparation of the nomination papers. Exh. C, 41, 2.3 The campaign identified
Monte LeTourneau as the presidential elector from the 3rd Congressional District to list

in the nomination papers. Id., §2. LeTourneau was previously listed as the

congressional elector in the nomination papers for the Green Party candidate in 2008. Id.

at §3.

3 Affidavit of Ron Hardy in the Matter of Nomination Papers of Jill Stein and Ben Manski.
3
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Hardy contacted Monte LeTourneau on or about June 23, 2012 and confirmed
that his residence is at 14466 North 20th Avenue, Necedah, W1 54646. Id. at §4. To
verify that Monte LeTourneau’s residence is in the 3rd Congressional District of
Wisconsin, Hardy examined maps of Congressional Districts on the Wisconsin State
Legislature’s website.* Id. at 5. He compared the location of LeTourneau’s address
using Google Maps to the map of the third Congressional District that he examined on
the Wisconsin State Legislature’s website. Id. 6. He believed that he was looking at the
map of the newly-drawn congressional districts after legislative redistricting. Id. at §7.
The map indicated that LeTourneau’s address was located in the 3rd Congressional
District. Id. at 98.

Thus, at the time he prepared the nomination papers for Stein and Manski,
Hardy believed, to the best of his knowledge and based on his good-faith efforts, that
the residence of Monte Letourneau was located in the 3rd Congressional District of
Wisconsin. Id. at §9. He was unaware at that time that LeTourneau’s residence was no
longer in the 3rd Congressional District due to redistricting. Id. at §10.

Hardy learned that Monte LeTourneau’s residence is no longer in the 3rd
Congressional District on August 10, 2012, when he read an article reporting that the
state elections office questioned Stein’s nomination papers based on the residency of the

presidential electors listed in the papers. 5 Id. at §11.

4 hitp:/ /legis.wisconsin.gov/ltsb/redistricting / congressional districts.htm
5The article is available online at http://www.ballot-access.org/2012/08/09/ four-presidential-petitions-
filed-in-wisconsin-state-elections-office-questions-validity-of-two-of-them/

4
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As the GAB staff correctly surmised, the error it identified in the Stein-Manski
nomination papers was “due to the decennial redistricting process.” In its August 9,
2012 letter, the GAB staff provided the campaign with maps of the previous
congressional districts and the new districts created by 2011 Wisconsin Act 44. The
lines of the 3rd district were redrawn in a manner that assigned LeTourneau to a new
congressional district.

B. The Requirement Of Listing Presidential Electors From Each
Congressional District In The Nomination Papers, Pursuant To Wis.
Stat. §8.20(2)(D), Is Directory.

The Legislature has instructed that, except as otherwise provided, election laws
must be construed to give effect to the will of the electors, notwithstanding any failure
to fully comply with some provision. Wis. Stat. § 5.01. In accordance with this
statutory directive, the Wisconsin Supreme Court has ruled that statutes providing that
certain things should be done in a certain manner in conducting elections are directory,
unless noncompliance is expressly declared to be fatal. State ex rel. Ahlgrimm v. State
Elections Bd., 82 Wis. 2d 585, 594, 263 N.W.2d 152 (1978). Thus, the Court held that
provisions for “preparing, signing and executing nomination papers” are directory,
while the act of filing a paper is mandatory: “[f]iling is something that is done with the
nomination papers, whereas, preparing, signing and executing are things that are done
to nomination papers.” Id. at 596

As the Wisconsin Supreme Court ruled in the Nader case, the requirement that
the nomination papers list presidential electors from each congressional district under
Wis. Stat. §8.20(2)(d) is directory, not mandatory. Exh. A, 5. Notably, the Court in

5
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Nader assumed, without deciding, that the provision requires that such electors reside
in the congressional districts.6

An act that does not strictly comply with a directory provision may be valid as
long as there is substantial compliance with the provision. Id. at 594, 596. The Board
has discretion to determine whether there has been substantial compliance with the
directory provisions of Wis. Stat. §8.20(2)(d). Id. at 596; Wis. Stat. § 8.30(1).

C. The Board Should Accept The Nomination Papers Of Stein and Manski

In Light Of Their Substantial Compliance With The Requirements For
Nomination Papers In Wis. Stat. §8.20(2)(D).

There is no dispute as to the facts in this matter. The Stein-Manski campaign
prepared the nomination papers and listed presidential electors for each of the
Wisconsin congressional districts, plus two at-large electors. At the time the
nomination papers were prepared, the Stein-Manski campaign believed, in good faith
and through its due diligence, that LeTourneau was a resident of the 3rd Congressional
District, for which he was listed as presidential elector on the papers. The campaign’s
mistake as to the congressional district in which LeTourneau resided is clearly
attributable to the decennial redistricting.

The Board should give weight to the specific nature of the error in the

nomination papers. A consideration of the role of electors in presidential elections

strongly favors the Board’s acceptance of the nomination papers of Stein and Manski.

¢ The Court noted that counsel for the Elections Board argued that the requirement in Wis. Stat.
§8.20(2)(d), in requiring the listing of a presidential elector “from” each congressional district, does not
require that the presidential electors reside in the congressional districts.

6
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The United States Constitution gives to each state the power to “appoint, in such
manner as the legislature thereof may direct, a number of electors, equal to the whole
number of senators and representatives to which the state may be entitled in the
Congress.” U.S. Const. art. 11, § 1.

As discussed above, independent candidates for President and Vice President
must list presidential electors from each congressional district and two at-large electors
on their nomination papers. By contrast, the recognized parties nominate presidential
electors from each district and two at large electors at a convention in the capitol at 10
a.m. on the first Tuesday in October of each year in which there is a presidential
election. Wis. Stat. § 8.18.

Following a presidential election, the electors nominated or listed by the
candidates elected as President and Vice President meet at the state capitol at noon on
the first Monday after the 2nd Wednesday in December. Wis. Stat. §7.75(1). If an
elector is absent, the electors present are required to immediately fill the electoral
college vacancy by ballot, by a plurality of votes. Id. There is no requirement that the
replacement elector be from the same congressional district as the absent elector. After
establishing a full slate of electors, the electors “shall vote by ballot for that person for
president and that person for vice president who are, respectively, the candidates of the
political party which nominated them under s. 8.18, [or] the candidates whose names
appeared on the nomination papers under s. 8.20.” Wis. Stat. §7.75(2).

The presidential electors are not the electors of any individual congressional
district, but serve as the composite electoral slate of the entire state. They likewise are

7
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not elected or chosen by the residents of each individual congressional district.
Requiring a presidential elector who is elected for the entire state to be a resident of a
congressional district thus serves no functional purpose. Rather, the requirement that
the electors nominated by the parties or listed by the candidates be from each
congressional district appears to be strictly ceremonial. Since Wisconsin is entitled to
one elector for each congressional district, the Legislature has provided that the casting
of electoral votes should be done by electors who symbolically represent the various
districts. However, the electors vote in accordance with the undifferentiated votes of
the citizens of the entire state. Indeed, electors must cast their electoral votes for the
candidates for whom they serve as electors, even though the candidates may not have
won the popular vote in the particular district they represent.

Accordingly, the acceptance of Stein and Manski’s nomination papers will not
have any functional effect on the role played by the electors, in the event that Stein and
Manski win election, or give them any unfair advantage over other candidates. Notably,
the nomination papers of another set of independent candidates for President and Vice
President (Jerry White and Phyllis Scherrer) included an identical mistake. The
recognized political party candidates are not required to list presidential electors from
each congressional district in their nomination papers. Rather, as noted above, the
electors of the major party candidates are selected by the party at a convention on the
tirst Tuesday before the election. Stein and Manski gain no unfair advantage if the
Board accepts their nomination papers and permits them to provide a substitute elector
who resides in the 3rd Congressional District.

8
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Finally, a refusal by the Board to accept Stein’s and Manski’s nomination papers
would give rise to a serious constitutional issue. Since independent candidates must list
their electors on their nomination papers, while the candidates of recognized political
parties need not do so, independent candidates could be kept off the ballot for a defect
that could not keep partisan candidates from being on the ballot. This disparate
treatment of similarly situated classes of candidates raise concerns under the Equal
Protection Clause. See State v. Post, 197 Wis. 2d 279, 318, 541 N.W.2d 115 (1995), cert.
denied, 521 U.S. 1118 (1997); Swamp v. Kennedy, 950 F.2d 383 (7th Cir. 1991), cert. denied,
505 U.S. 1204 (1992) (A burden that falls disproportionately on those outside existing
political parties may be unconstitutional).

Finally, the Board should accept the nomination papers of Stein and Manski to
carry out the policy, written into the statutes, of interpreting election requirements in a
manner that gives effect to the will of the electors. Wis. Stat. § 5.01. The GAB staff has
certified 2,276 valid signatures of citizens of this state who have asked for the
opportunity to vote for Stein for President and Manski for Vice President in the general
election. Rejecting their nomination papers based on an inadvertent irregularity in the
nomination papers, which has no relevance to the validity of the electoral process,
would thwart the will of these and other potential voters, in contravention of the policy

expressly established by the Legislature for the construction of election laws.
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IV. CONCLUSION

For these reasons, Jill Stein and Ben Manski respectfully request that the

Government Accountability Board approve their nomination papers as candidates for

President of the United States and Vice President of the United States, respectively.

U
Dated this...* ’“"day of August, 2012.
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You are hereby notified that the Court has entered the following order:

No. 04-2559-W State of Wisconsin ex rel. Ralph Nader and Peter Camejo v.

Circuit Court for Dane County, et al. L.C. #04CV 002971

The court has considered the Emergency Petition for Writ of Mandamus filed by
petitioners, Ralph Nader and Peter Camejo, asking this court to accept original jurisdiction in this
matter. The court has also considered the responses to this petition filed by the State of
Wisconsin Elections Board (SWEB) and the Democratic Party of Wisconsin and Kim Warkentin
as well as the amicus brief filed in support of the petition filed by the Republican Party of
Wisconsin which this court has accepted. The court has also heard oral argument in this matter
and the court being aware of the time exigencies involved,

(Continued on Page Two)
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Page Two

September 30, 2004

No. 04-2559-W State of Wisconsin ex rel. Ralph Nader and Peter Camejo v.
Circuit Court for Dane County, et al. L.C. #04CV002971

IT IS ORDERED:
1. The request for this court to accept original jurisdiction in this matter is granted.

2. Based on this court’s now exclusive original jurisdiction, the court vacates all
prior orders entered in this matter in the Dane County Circuit Court in Democratic Party of
Wisconsin v. State of Wisconsin Elections Board, Case No. 04-CV-2971; the stay issued by this
court on September 28, 2004 is also vacated. See Petition of Heil, 230 Wis. 428, 284 N.W. 42
(1939).

3. Although the court has been provided with a transcript of the hearing in this
matter before the SWEB, the court declines to accept this unauthenticated transcript as part of the
record.

4. Based on the September 22, 2004 order of the SWEB and the board’s staff report,
excerpts of which were appended to the board’s response filed in this matter, this court assumes,
for purposes of this action, that Wis. Stat. § 8.20(2)(d) (2001-02) which provides that
“[nJomination papers [of independent candidates] for president and vice president shall list one
candidate for presidential elector from each congressional district ...” requires that these
candidates for presidential elector must reside in the congressional district for which each is
listed; the court recognizes, however, that counsel for the SWEB interprets this provision
differently.

5. The court determines that this residency requirement is directory in nature.

6. Under the undisputed facts and circumstances of this case, and mindful of the
importance of ballot access and voting, this court concludes that there has been substantial
compliance by the petitioners regarding this requirement. See Wis. Stat. §§ 5.01(1) and 8.30(1).

7. The court concludes, based on the SWEB’s September 22, 2004 order and the
excerpts of the staff report, together with reasonable inferences therefrom, that the SWEB did not
erroneously exercise its discretion in concluding that the petitioners’ names should be placed on
the ballot for the November 2, 2004 general election.

8. Accordingly, consistent with the SWEB’s order in this matter, we direct that the
SWEB certify the names of Ralph Nader and Peter Camejo as Independent Presidential and
Vice-Presidential candidates for the general election to be held on November 2, 2004.

Cornelia G. Clark
Clerk of Supreme Court
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91 LOUIS B. BUTLER, JR., J. (concurring) . I concur. T
would not have accepted this as an original action, as there was
a proceeding that was litigated in the trial court. I would
have treated this as a supervisory writ pursuant to
Wis. Stat. § (Rule) 809.71. I share the trial court's concern
about the board's order regarding whether there was an adequate
showing‘that the board properly exercised its discretion. At
the same time, I do not agree that the trial court's actions
were warranted given its finding. Wis. Stat. § 227.57(5)
provides that "the court shall set aside or modify the agency
action if it finds that the agency has erroneously interpreted a
provision of law and a correct interpretation compels a
particular action, or it shall remand the case to the agency for
further action under a correct interpretation of the provision
of law.™ Because a correct interpretation in this case does
not compel Nader's removal from the ballot, I conclude that the
trial court should have remanded the case to the board for
further action under a correct interpretation of
Wis. Stat. § 8.20(2) (d).

q2 That being said, this court chose to accept this
matter as an original action. While I am extremely troubled by
the end-run of established appellate procedure, I am also
mindful of the fact that the eleventh-hour circumstances of this

case dictate that this court reach a fair and just decision. As
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there is simply no time to appropriately remand this matter to
either the trial court or to the board to properly exercise its
discretion, and given the right of qualified voters to cast

their votes effectively, I join in the court's mandate.
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STATE OF WISCONSIN

IN SUPREME COURT

No. 04-2559-W

STATE OF WISCONSIN

EX REL. RALPH NADER

and PETER CAMEJO,
 Petitioners,

V.

CIRCUIT COURT FOR
DANE COUNTY, ct al,,

Respondents;

RESPONSE OF $TALE ELECTIONS BOARD

TO PETITION FOR SUPERVISORY WRIT

DISCUSSION

L THIS MATTER SHOULD BE
GIVEN PREFERENCE  AND
EXPEDITED. S

This is a judicial review of 2 decision of the State
Elections Board allowing Ralph Nader and Peter Miguel
Camejo 1o appear on the ballot in the general election to
be held November 2, 2004, as independent candidates for

President and Vice-President of the United States.
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Under the timetable established by the Legislature,
(e Board is supposed to certify the candidates for the
September, ie., September 28. Wis. Stat. §§ 7.08(2)(b)
and 10.06(1)() (2001-02). The county clerks are
supposed to distribute ballots to municipal clerks no later
than thirty-one days before the election, i.e., October 2.
Wis. Stat. § 7.10(3)(a) (2001-02). Municipal clerks must
mail out absentee ballots no later than thirty days before
the election, ie., October 3. Wis. Stat. § 7.15(1)(cm)
(2001-02). Any delay beyond these dates creates more
practical problems as time passes for the preparation and
distribution of the ballots, especially ballots sent to
absentee voters. Thus, this matter should be given
preference and expedited by the Court.

Expeditious treatment is feasible because the
principal issue focuses on the construction of Wis. Stat.
§8.20(2)(d)  (2001-02), which  provides (hal
“In]omination papers [of independent candidates] for
president and-vice president shall list one candidate for
presidential elector from each congressional district and 2

_oandidates for presidential elector from the state at large
“who will vote for the candidates for president and

vioe president, if clected.” The issue of law is whether
this statute should be construed to include a requirement
that a person listed as a presidential clector from 2
congressional district must be a resident of that district.

A subsidiary issue is whether any résidency
requirement. is mandatory or directory so that the Board
would have discretion to determine whether there had
been substantial compliance. o

The Board ruled that Nader and his running mate
substantially complied with Wis. Stat. § 8.20(2)(d), even
though the elector they listed from the Seventh
Congressional District did not reside in the district at the
time the nomination papers were filed.

cencral election no later than the fourth Tuesday in -
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1L THE NOMINATION PAPERS
FILED DY RALPH NADER
SUBSTANTIALLY COMPLY WITH
THE PROVISION STATING THAT
INDEPENDENT CANDIDATES FOR
PRESIDENT SHOITN TIST ONE
ELECTOR FROM EACH WISCONSIN
CONGRESSIONAT, DISTRICT.

A. ‘There Is No Reqguirement
“That Presidential Electors Be
Residents Of The District
From Which They Are Listed.

Although the office of President of the United
States ic a federal office, the United States Constitution

gives to each state the power to “appoint, in suoh manner .

as the legislature thereof may direct, a number of electors,
equal to the whole number of senators and representatives
to which the state may be entitled in the Congress.” U.S.
Const. art. I1, § 1. :

The Wisconsin Législature has directed the

recognized political parties to convene a month before a

presidential election “to nominate onc presidential elector
from each congressional district and 2 clectors from the
state at large.” Wis. Stat. §%.18(2) (2001-02).
Independent oandidates for president must “]ist” on their
nomination papers “‘one-candidate for presidential eleclor
from cach congressional district and 2 candidates for
presidential elector from the state at large.” Wis. Stat.
§ 8.20(2)(d) (2001-02).

The Legislature has not expressly established any
qualifications for presidential clectors. In particular, there

~ is no specific requirement that persons designated as

presidential clectors from 2 particular congressional
district be residents of that congressional district.

AL
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Whether there is any such requirement must be
determined by a process of statutory construction.

~ The purposc of conatruing a statute is to determine
what the Legislature intended by enacting it. UFE, Inc. v.
LIRC, 201 Wis. 2d 274, 281, 548 N.W.2d 57 (1996);
J AL v. State, 162 Wis. 2d 940, 962, 471 N.W.2d 493
(1991). In making this determination, a court must first
consider the language used by the Legislature to express

~ its jntent. [JFE, 201 Wis. 2d at 281; JA.L., 162 Wis. 2d

at 962, Words which have not been specifically defined by
the drafters of an enactment must be given their commonly
accepted meaning, except those technical terms with a
special meaning in the law which must be understood in
their technical sense. State v. Williguette, 129 Wis. 2d 239,
248, 385 N.W.2d 145 (1986); Perry Creek Cranberry

" Corp. v. Hopkins Agricultural Chemical Co., 29 Wis. 2d

429, 435, 139 N.W.2d 96 (1966); Wis. Stat. § 990.01(1)
(2001-02). ' '

The critical word in Wis. Star. § 8.20(2)(d) is
“from.” This is the only word from which any
requirement of residence could be inferred.!

The prublem is that “from,” rather than having any
single clear commonly accepted meaning, is a function
word with a multitude of mcanings. The basic function
of the word is to specify a starting point. WEBSTER’S
TIIRD NEW  INTERNATIONAL DICTIONARY 9113

_(unabridged ed. 1986); THE AMERICAN HERITAGE

DICTIONARY OF THE ENGLISH T.ANGUAGE 729 (3d ed.

~ 1996). But the nuances and connotations of the word

spread in many directions from there.

"The word “shall” is not relevant at this point. That word
does not define what is to be done, but only the manner in which
whatever is to be donc should be done. That question will be
addressed in the second part of this memorandum.

-4.
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Among other things, “from” can be used 10 mean

native to or a resident of a place, such as people from
Ohio. WEBSTER'S DICTIONARY at 513. Another meaning
is thc placc where a person has traveled from, such as
from town. WEBSTER'S DICTIONARY at 913; AMERICAN
HERITAGE DICTIONARY at 729.% “From” can also be used
to indicate the source or origin of something, such as a
note from the teacher, AMFRICAN HERITAGE DICTIONARY
at 729, or emissaries from a barbarian king. WEBSTER’S
DICTIONARY at 913. So the meaning of “from” depends
on the way it is used.

The statute itself provides no clue whether “from”
is used in the sense of a resident of a _particular
congressional district or in the sense of an emissary or
representative from that district. Thus the word “from”
and the statute in which it is used are inherently
ambiguous because reasonable people could reasonably
understand them in either of two different ways. See
generally Gen. Cas. Co. v. DOR, 2002 W1 App 248, 12,
558 Wis. 2d 196, 653 N.w.2d 513. They could
reasonably be understood to mean that a presidential
elector must be [fun a congressional district in the sense
of a resident of the district, or they could reasonably be
understood to mean that an clector must be merely an
emissary or representative from the district.” So extrinsic
aids such as the history, purpose and context of the statte
must be used to determine what the Legislature actually
intended. Id.; JA.L., 162 Wis. 2d at 062-63.

2The fact that “from” is followed by a geographical term
docs not .mean it is used to designaie residence. WEBSTER’S
DICTIONARY lists a half dozen examples, such as the onc above,
where “from” followed by a geographical term does not designate
residence but some nther variation of the concept of starting point.

The question is not whether onec meaning is more

‘reasonable than another, but whether butls nieanings are reasonable.
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To begin with, the Legislature has recognized that
residence is not always a qualification for elected office.
Residence is a qualification only in those instances where it
is Teyuired by the constitution or laws of the state. See
Wis. Stat. § 8.28(1) (2001-02).

In many cascs the law clearly establishes a
rosidency requirement. For example, state legislators must
“have resided one year within the stat, and be a qualified
elector in the district which [they] may be chosen to
represent.” Wis. Const. art. IV, § 6. A “qualified elector”
must have resided in the district for ten days prior to an
election. Wis. Stat. § 6.02(1) (2001-02).

The fact that Wis. Stat. § 8.20(2)(d) does not
similarly contain any form of the word “reside” is some
indication that residence is not a qualification for the
office of presidential elector.

The history of Wis. Stat. § 8.20(2)(d) shows that
the absence of any form of the word “reside” was
infentional, and that the Legislature did not intend to
make residence a qualification for this uffice.

Prior to 1965, the relcvant statute read,

At thc general election next preceding the time
fixed for the choice of president and vice president
of the United States, there shall be elected, by
general ticket, as many electors of president and
vice president as this state may be entitled to elect
senators and representatives in congress. ‘A vote for
the presidential-and vice presidential nominees of
any party is a vote for the electors of such
nominees.

Wis. Stat. § 9.04 (1963).

There was no hint - in this statute of any
requirement  that presidential ~ electors  even be
repreaentatives, much less residents, of any particular
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congressional district. Indeed, this Court, noting that
citizens did not vote for individual presidential electors
but “for an entire slate of presidential electors,”
concluded that all the clectors of a candidate “constitute

one composite candidate.” Stare ex rel. Boulton v.
Zimmerman, 25 Wis. 2d 457, 461-62, 464, 130 N.W.2d
753 (1964). '

In 1965 the Legislature revised the election laws.

Among the contemplated changes, 1965 Assembly Bill

792 would have amended §9.04 by eliminating the
phrase “by general ticket.” and by adding the provision
that “““[tjwo electors shall be elected from the state at
large and one elector shall be elected from each
congressional district.”” 54 Op. Att’y Gen. 95,95 (1965)
(quoting 1965 Assembly Bill 792). In an opinion
requested by the Assembly, the Attorney General
observed that the bill would significantly change the law
by having voters in a particular congressional district vote
for “one district elector rather than a slate” of electors.
Id. at 100.

'[he bill would also have amended the cxisting
Wis. Stat. § 9.06 to provide that any vacancy in the office
of presidential elector wshall be filled by a resident of the
area from which the prior elector was elected.”” Id. at 96
(guoting 1965 Assembly Bill 792). If a vacancy had to
be filled by a resident of a particular congressional
district, the logical inference was that the elector initially
chosen had to be a resident as well.

Assembly Bill 792 was never enacted as law.
Instead, the Legislature enacted the provisions relating to
presidential electors in substantially their present form.

Chapter 666, Laws of 1965, created Wis. Stat.
§ 8.25(1). which, with some minor linguistic alterations,
essentially reenacted the former § 9.04, including the
important provisions that presidential clectors are to be
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chosen “[b]y general baliot . . .,” and that a “vote for the
president and viee president nominations of any party is a
vote for the clectors of the nominees.” The provision.
reenacted in 1965 remains the same today, and the
principle of vicarious voting is reitcrated in Wis. Stat.
§ 5.10 (2001-02).

The concept of presidential clectors from each

congressional district found its way into Wis. Stat.

§ 8.18(2)(c). now Wis. Stat. § 8.18(2), and Wis. Stat.
§ 8.20(2)(b), now Wis. Stat. § 8.20(2)(d), which provide
that parties should “nominate” and independent
candidates should “list” electors from each district.

This change was apparently precipitated by the
Attorney General’s opinion, which suggested that if the
Legislature intended to require that presidential electors
be from the various congressional districts, it should
simply provide that electors should be nominated [roin
each district. 54 Op. Att’y Gen. at 100-01. '

If this were the only change made by the
Legislature, perhaps it could be argued that the
Legislature intended to enact the residency requirement
embodicd in the Assembly Bill. But the Legislature
departed from the Assembly draft in a more significant
way. :

The proposal which would have required
replacement electors to be residents of a district was
discarded so that now an absent elector may be replaced
by anyone on whom a plurality of the electors present can
agree. Wis. Stat. § 7.75 (2001-02).

It is presumed that the Legislature intends not to
enact language in an earlier version of a bill which 1is
deleted prior to enactment. Russello v. United States, 464
U.S. 16, 23-24 (1983). See Verdoljak v. Mosinee Faper
Corp., 200 Wis. 2d 624, 633, 547 N.W.2d 602 (1996)
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(omission of word or phrase in statutory amendment
indicative of intent to alter meaning of provision).

Here, the Legislature plainly intended tn reject the
suggestion that presidential electors should be elected
separstely from each congressional district. By
recnacting the language of the existing law that
presidential electors should be elected by general ballot,
the Legislature demonstrated an intent 10 retain the
principle that presidential electors are clected by voters
throughout the state. By reenacting the language of the
existing law that a vote for a candidate is a vote for the
candidate’s electors, the Legislature demonstrated an
intent to retain the principle that presidential electors are
chosen as a slate constituting one composite candidate.

No functional purpose is served by requiring
presidential electors to be residents of cach separate
ocongressional district when they are not slected by the
residents of each individual district but by the residents of
the entire state, and when they are not the electors of any

individual district but the composite electoral slate of the-

entire state. There is no functional reason for an elector
who is elected by the entire state to be a resident of any
particular part of the state. There is no functional reason
for an elector who is elected for the entire state to be a
resident of any particular part of the state.

Most importantly, the fact that the Legislature
deleted the language in Asscmbly Bill 792 which would
have required a presidential elector to be a “resident” of a
particular district unequivocally evinces an intent not to
require residence in a particular district as a qualification
of an elector. Indeed, the omission of any residency
requirement is underscored by the fact that an elector who
has been nominated or listed from a particular district
may be replaced by anyone wandering around the State
Capitol at 12:00 noon on the first Monday after the

At
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second Wednesday in December when the presidential
electors meet. Wis. Stat. § 7.75(1).

An additional indication of legislative intent is the
exemption of candidates for presidential elector from the
requirement of filing a declaration of candidacy on
which, among other things, they would otherwise have to
list their residence and certify that they would meet any
residency requirements if elected. Wis. Stat. §8.21
(2001-02). The fact that candidates for presidential

elector do not have to certify that they would meet any

residency requirements strongly suggests that there are no
such requirements for presidential electors.

The purpose of the provision that electors should
be nominated or listed from each congressional district,
like the meeting of the electors jtself, is strictly
ceremonial.’ :

At one time early in the history of this country the
President was really selected by the presidential electors
who exercised independent judgment in their choice.
54 Op. Att’y Gen. at 98. But no more. Now presidential
electors are required to vote for the presidential candidate
who nominated or listed them. Wis. Stat. § 7.75(2). Ttis
the people of Wisconsin who actually participate in
clecting the President by vating for a slate of electors
who are required to vote for a particular candidate. Wis.
Stat. § 8.25(1). So when the presidential electors meet in
Madison they are simply going through a ceremony by

“The purpose of this provision is plainly not to insure ihat
independent candidates have significant support in each
congressional  distriet.  If the Legislature wanted to gauge
geographical support it would have required, as it did in the case of
thosc sceking nomination a3 partisan candidates for President by
mesans of nomination papers, that they obtain a certain number of
signatures of voters jn each district. Cf Wis. Stat. § 8.12(1)(c)
(2001-02). Under the legislation in question, an independent
candidate need only have a single supporter in each district, havdly a
gauge of broad geographical support.

-10-
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casting their obligatory electoral votcs for the presidential
candidate who has won the popular vote in this state.

Since Wisconsin is entitled to one elector for each
congressional district, the Legislature has provided that
the ceremonial casting of electoral votes should be done
by electors who symbolically  represent the various
districts. But this is only part of the ceremony, not part of
the election. The electors do not ceremonially recast the
vates of the district they represent but the undifferentiated
yotes of the citizens of the entire state. Indeed, clectors
may cast their clectoral votes for candidates who actually
Jost the popular vote in the district they represent. SO
while the ceremony may be enhanced if the symbolic
representatives of the various districts reside in those
districts, there is no reason relating to the validity of the
electoral process why they have to reside in each of the
various districts. :

There is a good reason, though, why all candidates
will certainly strive to nominate or list electors who
reside in each congressional district since the failure to do
5o could create au issuc that could be used ngainst the
candidate in the campaign.

Thus, the history of Wis. Stat. § 8.20(2)(d), as well
as its interaction with other related statutes shows that it
should be construed to require an independent candidate
for President to list the names of electors who will
ceremonially represent each of the state’s congressional
districts at the meeting of the electors, but who are not
necessarily residents of the districts they represent.

" Indeed, this provision must be construed to require
representation rather than residence because 2 mandatory
requirement to list residents of each congressional district
as electors on nomination papers -could raise
constitutional questions, which statutes should be

-11-
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construed to avoid.  See generally State v. Fry,
131 Wis. 2d 153, 165, 388 N.W.2d 565 (1986).

Since independent candidates must list their
electors on their nomination papers, while the papers of
candidates of recognized political parties need nof. contain
such a list, independent candidates could be kept off the
ballot for a defect that could not keep partisan candidates
from being on the ballot. This difference could raise
concerns under the Equal Protection Clause, which
applies when the state treats members of similarly
cituated classes disparately.- State v. Post, 197 Wis. 2d

' 279,318, 541 N.W.2d 115 (1995), cert. denied, 521 U.S.

1118 (1997).

Moreover, while presidential candidates of major
political parties can casily find residents in each
congressional district who are willing to serve as electors,
independent candidates who have enough support to

qualify for ballot access, but whose support lies in a.

confined area of the state, may not be able to do su. This
might be the case with a candidate who is a2 member of a
racial or ethnic minority and has strong support in the
limited geographical area where that minority is
concentrated, bul no support in the arcas where there are
few if any members of that minority. A burden that falls
Jdisproportionately on those outside existing political
partics may be unconstitutional. - Swamp V. Kennedy,
950 F.2d 383 (7th Cir. 1991), cert. denied, 505 U.8. 1204
(1992). ' _

-12 -
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B. Even If There Were A
Residoncy Requirement, It
Would Not Be Mandatory But
Only Directory So That The
Board Would Have Discretion To
Determine Whether There Was
Substantial Compliance.

The Legislature itself has instructed that, except as
otherwise provided, election laws must be construed to
give effect to the will of the electors, notwithstanding any
failure to fully comply with some provision. Wis. Stat.
§ 5.01 (2001-02).

In keeping with this instruction, this Court has
ruled that statutes providing that certain things should be
done in a certain manper in conducting eletlions arc
directory unless noncompliance is expressly declared to
be fatal. Srare ex rel. Ahlgrimm v. State Elections Bd., 82
Wis. 2d 585, 594, 263 N.W.2d 152 (1978). Thus,
provisions for preparing, signing and executing
nomination papers are directory. Id. at 596. The court
distinguished these actions from the act of filing a paper,
which has mandatory time limits, stating that “[fliling is
something that is done with the nomination papers,
whereas, preparing, signing and exccuting are things that
are done fo nomination papers.” i}

T.isting a slate of-electors on nomination papers 1S
plainly something that is done f0 the papers. It is a
provision for preparing the papers which is directory
only.

SAny reliance on the general principle that the word “shall”
is usually construed as mandatory is misplaced since the supreme
court has construed that word as directory In the statutes relaling to
the content of nomination papers. Any reliance on Ahlgrinum for a
contrary proposition js incorrect. Any reliance on State ex rel.
Lemiewnx v. Zimmerman, 40 Wis. 2d 1, 161 N.W.2d 129 (1968),

"~ would also be misplaced since that case never considered any

question whether a statute was mandarory or directory.

~13-
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An act done in violation of a directory provision is
not vuid. Id. at 594. It may be valid as long as there is
substantial compliance with the provision. Id. at 594,
596. The Elections Board has discretion to determine
whether there has been substantial compliance with the
directory provisions relating to.nomination papers. Id

a1 596; Wis. Stat. § 8.30(1) (2001-02).

In this case the Board ruled that Nader’s

- nomination papers complied with the requirement that

they name a candidate for presidential elector from each
of Wisconsin’s eight congressional districts. At the very
least, therefore, the Board found substantial compliance
with this requirement. . '

The standard for reviewing the discretionary
decision of an administrative agency is the same as for
reviewing the discretionary decision of a court
Verhaagh v. LIRC, 204 Wis. 2d 154, 160, 554 N.W.2d
678 (Ct. App. 1996); In re Bar Admission of Altshuler,
171 Wis. 2d 1, 8, 490 N.W.2d 1 (1992).

The nature of discretion permits different
decision-makers (o reasonably make different deoisions
in the samc sitvation. Statzc v. St. George, 2002 WI 50,
958, 252 Wis. 2d 499, 643N.W.2d 777; State v.
Robinson, 146 Wis. 2d 315,330, 431 N.W.2d 165 (1988).

- The reviewing tribunal may not substitutc its judgment

for that of the agency as to which decision may he better.
Galang v. Medical Examining Board, 168 Wis. 2d 695,
699-700, 484 N.W.2d 375 (Ct. App. 1992); Wis. Stat.
§227.57(8). The inquiry 1s confined, rather, to whether
the agency reached a decision that is reasonable. Glacier
State Distribution Services, Inc. v. POT, 22} Wis. 2d
359, 368-70. 585 N.W.2d 652 (Ct. App. 1998);
Verhaagh, 204 Wis. 2d at 160.

It is immaterial whether the reasons stated for a
decision are convincing, or even if no reasons are stated

14-
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at all, as long as the decision itself is reasonable and
supportcd by the record. Schauer V. DeNeveu
Homeowners Ass’n, 194 Wis. 2d 62, 71, 533 N.W.2d 470
(1995); Conrad . Conrad, 97, Wis. 2d 407, 414-15,
784 N.W.2d 674 (1979). So the court should search the
record for reasons to sustain the agency’s exercise of
discretion, and affirm the decision if it can be sustained as
a proper discretionary act. Jd. A decision which a
reasonable person could reach by applying the proper

Jegal standard to the relevant facts should be affinmed -

even if the court disagrees with it and would
have decided the- matter differently.  See Verhaagh,
204 Wis. 2d at 160; Galang, 168 Wis. 2d at 700.

In this case, the Board did not state reasons for

ruling that Nader’s nomination papers complied with the

statutory provision for listing electors. However, the

Board should be given some leeway in this respect.

The Elections Board, unlike most other

-administrative boards, operates under severe timc

restraints. Because of the short time periods between
nomination and clection, the Elections Board must act

‘with unique swiftness in determining whether a

candidate’s name should appear on the ballot. One part
of the need for speed is that the Board believes that a
person negatively affected by its decision should have
time to seek judicial review before the ballots are printed
and distributed.

Another problem is that the Elections Board does

not hold contested case hearings before an administrative -

Jaw judge who can write, ina Icisurely way, a judicial
opinion fully stating facts, law and reasoning, which the

Board can then approve or modify. The Board simply

meets, discusses and votes on ballot access questions.

Thus, this Court should .a.pp'.ly in this case the
principle that an administration should be upheld even if

~15-

PAGE

115

16/22



89/29/2884

12:58

6882672223 WIS DEPT OF JUSTICE

~ even if the agency fails to state its reasoning as long as

the decision itself is reasonable aud supported by the
record.

There is available, nevertheless, some indication
of e Board’s reasoning in the form of a memo written

by the Board’s staff, the rclevant pages of which arc -

attached. Thc memo indicates that the Board’s staff
believes that the provisions of Wis. Stat. § 8.20(2)(d) are
directory rather than mandatory, and that the Board has

discretion to determine whether there has been substantial

compliance with the provisions. -

In this case, the facts are undisputed. Nader listed
residents of seven congressional districts as his electors
from those districts. In only one district, the Seventh, did
he fail to name a resident as his elector. And in that case,

‘the named elector resides in Vilas County, which adjoins

the Seventh Congressional District. See map at 1
WISCONSIN STATUTES 18 (2001-02). Under these
circumstances, the Board could reasonably find that
Nader substantially complied with any statutory
requirement that he list electors who are residents of each
congressional district.

3,685 citizens of this state have .asked for the
opportunity to vote for Nader for President in the general
election. To thwart the will of these and other potential
volers because of an irregularity in Nader’s nomination
papers that has no relevance to the validity of the
clectoral process would contravene the policy expressly
established by the Legislature for the construction of
clection laws. '

-16 -
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CONCLUSION

It is therefore respectfully ~submitted that the
decision of the State Elections Board to place the names
of Ralph Nadcr and Peter Miguel Camejo on the ballot
for the November general election as independent
candidates for President and Vice-President of the United
States should be affirmed. :

Dated this 27 day of September, 2004.

PEGGY A. LAUTENSCHLAGER -
AttormeyGener:

T L

e

THOMAS 7. BALISTRERI
Assistant Attorney General
State Bar #1009785

Attorneys for State Elections
Board

‘Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 266-1523
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CERTIFICATION

I hereby certify that this response conforms to the
rules contained in Wis. Stat. § 809.62(4)(b) for a response
produced with a proportional serif font. The length of
this response is 1,509 words.

Dated this J 7 day of September, 2004.

THOMAS J. BALISTRERL
Assistant Attgrney General
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nominated, before the deadline for filing nomination.papers shall file a written stateinent with the
same person with whom he or she files nomination papers stating the person’s party or office
preference. If the candidate fails to select the party or office, the filing officer shall placc the
candidate’s name on the ballot under either party or office, but may not permit it to appcar more
than once. If a candidate is nowminated ata primary election for partisan office ar nonpartisan
state office on 2 ballot where his or her name appears oF by nomination papers filed by the
candidate, and is also nominated by write-in votes at the primary election to another office, or to
the same office as the candidate of a different party, the candidate daes not have a choice, but
sliall be placed on the ballot for the clection under the office and party for which the candidate's
name appeared vu the primary ballot or for which the candidate had filed nnmination papers.

(2) Suhsection (1) shall not apply when 2 candidate for the office of president or vice president of
the United States is nominated for another elective office during the same election. It the
candidate is elected president or vice president of the United States such election shall void the
candidate's election to any other uffice. A special elcction shall be held to fill any office vacated
under this subsection.

(2m) A candidate may appear on the ballot for more than one Jocal nonpartisan office at the same’
clection.

(3) This section does not affect the law of compatibility of offices.
8.20 Nominatinn of independent candidates. (see above)

DISCUSSION

The Board’s staff prefaves its discussion of the issues raised by the complaint with the
acknowledgment that it was unable to find any clear, definitive authority on either issue.

~ In other words, a case Or statte fhat says that the failure of a named presidential elector
to reside in the congressional district which he or she was designated to represent on the
candidates’ nomination papers is fatal to the validity of those nomination papers; or.
conversely, a case or statute that says that the pon-residence (in the designated
congressional district) of a presidential elector is harmless error that may be corrected by
the candidate after circulation or afier filing, has not been found. And a case or statute
that says that a person may not (or may ) file nomination papers or qualify for
Wisconsin’s Uallot as an independent candidate for the office of President (even) if that
person is named on the ballot of any other state as the candidate of a recognized political
party for the same office, has not been found.

Consequently, the staff’s discussion and the conclusions that follow are based on the
staff’s interpretation of Wisconsin’s statutes governing nomination of independent
candidates for the offices of President and Vice President, rather than on dcfinitive
autharity. That also means that, absent the proffering ol such definitive antherity by the
complainants or respondents, the Board’s decision will also be based on its discretionary
jnterpretation of those statutes. ' :
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(I.) The Failure of Presidential Elector, Christian M. Meier, to Reside in the o
Congressional District Which he was Named, op the Respondents’ Nomination Papers. to
Represent, Does Not Preclude the Kespondents from Ballot Status under 5.8.20 of the
Wisconsin Statutes.

Because the respondents have timely filed nomination papers containing over 2.000
signaturcs of electors of the State of Wisconsin, the respondents’ pomination papers have
qualified them for ballot status if the nomination papers meet the requirements of 5.8.20,
Stats. The only nomination paper issue raised by the challenge is that the respondents’
nomination papers fail to comply with the requirement of 5.8.20(2)(d), Stats. - that
“Nomination papers for president and vice president shall list one candidate for
presidential elector from each congressional district and 2 candidates for presidential
clector from the state at large who will vote for the candidates for president and vice
president, if elected™ ~ becanse the respondents’ named elector from the 7"

Congressional District does not reside in the 7" Congressional District.

The Board’s staff believes that the nomination paper requirement of 5.8.20(2)(d), Stats.,
like many other requirements in ch.8 of the Statutes is directory, rather than mandatory
meaning that the standard for compliance with that requirement is substantial compliance. -
not strict compliahce. Lonsequently, the respondents’ NAMINgG ot au clector, whom the
respondents believed to have resided in the 7™ Congressional Disuict, to represent the 7%
Congressional District substantially complied with the requirements of 5.8.20, Stats., and
qualificd the nomination papers to nominate for the offices of President and Vice
President.

Because the statute (5.8.20(9), Stats.) directs that each elector pamed in independent
candidates’ nomination papers “will vote for the candidates for president and vice
president, {who named the electors] if elected,” the presidential electors’ residence in
different congressional districts of Wisconsin is Jargely ceremonial or superfluous. The
presidential electors don’t really represent their distict because they vote for.the
candidates who have named them and who have been elected, not for the candidate who
got the most votes in their district. They ropresent the candidates who named them: the
candidates for whom the statute says they “will vote.”

Also, the United States Constitution does not require that each of the presidential electors
represent a separate congressional district of the elector’s state. Instead, Article I];
Section 1. of the Constitution provides that each state may decide how ejectors are
chosen:

Each state shall appoint, in such manner as the legislature thereof may direct, a
sumber of electors equal fo the whole number of senators and representatives (0 which
the state muy be entitled in Congress. . .. '

In nominating independent candidates for President and Vice President, the residence of
the elector in the congressional district for which he or she has been named is pot an .
csseutial element of nomination. The casential olements of nomination (for the offices of
President and Vice President) are: the names of the candidates; the offices for which they
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are nominated; the election at which they are candidates and whether the candidate
represents a political party or seeks nomination as an independent. The residence of the
electors is not an essential element of nomination because the persons who sign the
nomination papers do so to nominate the candjdates named, not to nominate the electors.
Persons who sign the nomination papers of independent candidates fur President and
Vice President invariably do not know who the electors are, (even in their own .
district),and do not sign thosc nomination papers based on the identity or residence of the
presidential electors.

Under 5.7.75(1), Stats, presidéntial clectors may be replaced if they are unable or
unwilling to act:

Ifthere is a vacancy in the office of an elector due to death, refusal 1o act, failure
1o attend or orher cause, the electors present shall immediately procead to fill by
ballot, by a plurality of votes, the electoral college vacancy.

The statute calls for replacement by a.vote of the electors present, but that is because the
statute speaks to the occasion of the electors’ meeting after the election. Ifthe clectors
may replace one of their members at that meeting, that, at least, raises the question why
one of the électors cannot be replaced at ap-eazlier date by the candidate who named the
elector. e

P

1I. Candidates for Independent Nomination to the Offices of President and Vice President -
Are Not Ineligible for Ballot Placement in Wisconsin Because their Names Appear as the
Candidates of Recognized Political Parties on Ballots in other States.

The prohibition in 5.8.20(9), Stats. — “if the candidate’s name already appears under 1
recognized political party, it may not be listed on the independent ballot” — applies only
to a candidate whose namec appears on the Wisconsin ballot as the candidate of a
recognized political party. The prohibition does not apply to a candidate whose name
appears as the candidate of a recognized political party only on ballots of states other than
Wisconsin. Although the words, “on the Wisconsin ballot,” are silent in the Wisconsin
statute, they, nevertheless, are understood to be included or implied in the word.
“appears.” Thus, if candidates Nader and Camejo appeared on the Wisconsin ballot as
the candidates of one of the five ballot-recognized political parties in Wisconsin, their
names “may not be listed on the independent ballot.”. But candidates Nadey and Carricju
do not appear on the Wisconsin ballot as the candidates of one of the five ballot-
recognized pulitical parties in Wisconsin.

In regulating Wisconsin’s ballot (and not any other state’s ballot). the statute (5.8.20(9),
Stats.), precludes a candidate who has accepted nomination by a political party in
Wisconsin from appearing on the same ballot as an independent candidate. In essence,

- the statute precludes a candidate from getting “two bites of the apple” by appearing on
the Wisconsin ballot in two different places for the same office — one as the candidate of
one of the five ballot-recognized political partics aud the vther as an indepondent
candidate. The advantage to a candidate by having his or her name appear on the ballot
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State of Wisconsin Covernment Accountability Beard

In the Matter of Affidavit of Ron Hardy
Nomination Papers of Jill Stein

Under oath or affirmation, I state:
1. Iserve as a volunteer for the campaigns of Jill Stein for President and Ben

Manski for Vice President of the United States.

]

On or about June 23, 2012 I assisted with the preparation of the nomination
papers for Jill Stein for President and Ben Manski for Vice President of the
United States.

3. Twas aware that Cynthia McKinney, the Green Party candidate for President
in 2008, listed Monte LeTourneau in her nomination papers as a Presidential
Elector for the Third Congressional District.

4. Tcontacted Monte LeTourneau on or about June 23, 2012 and confirmed that

his residence is located at 14466 North 20th Avenue, Necedah, W1 54646,

5. Onor about June 27, 2012, to verify that Monte LeTourneau’s residence is in

the 3t Congressional District of Wisconsin, I examined several maps of

Congressional Districts on the Wisconsin State Legislature’s website at:

http:/ /legis wisconsin.gov/Itsb/redistricting / congressional _districts.htm.
6. Icompared the location of LeTourneau’s address using Google Maps to the
map of the third Congressional District that I examined on the Wisconsin

State Legislature’s website.
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7. 1believed that I was looking at the map of the newly drawn congressional
districts after legislative redistricting.

8. The map that I reviewed clearly indicated that LeTourncau’s address was
located in the 3+ Congressional District,

9. Atthe time | was preparing the nomination papers for Stein and Manski, 1

believed, to the best of my knowledge and based on my good-faith efforts,

that the residence of Monte Letourneau was located in the 3rd Congressione
District of Wisconsin.

10. At the time [ was preparing the nomination papers for Stein and Manski, 1
was not aware that the residence of Monte LeTourneau was no longer located
in the 3rd Congressional District as a result of legislative redistricting of the
Wisconsin congressional districts.

11. I became aware that Monte LeTourneau’s residence is no longer located in the

Wisconsin congressional districts, on August 1 0, 2012, when I read an article
on the website Ballot Access News reporting that the state elections office

questioned the nomination petitions of Jill Stein based on the residency of the

presidential electors named in the petitions. See http:/ /www ballot-

access.ore/ 2012/08709/ four-presidential-petitions-tiled-in-wisconsin-state-

elections-office-guestions-validitv-of-two-of-them/
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(o]

Dated:

After reading this article, | printed a copy ot Jill Stein’s nomination petition
and re-examined each elector’s listed address with the congressional district

maps on the Wisconsin State Legislature’s website.

. Upon checking Monte LeTourneau’s address against the maps of
el >

congressional districts that show the district boundaries after redistricting, |

discovered that LeTowmeau’s residence is now located in the Seventh

Congressional District.
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State of Wisconsin \ Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE DAVID G. DEININGER
Chairperson

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the August 28, 2012, Board Meeting
TO: Members, Wisconsin Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Government Accountability Board

Prepared by:
David Buerger

Election Specialist
Government Accountability Board

Presented by:
Ross Hein

Elections Supervisor
Government Accountability Board

SUBJECT: Election Systems and Software (ES&S)
Petition for Approval of Electronic Voting System
Unity 3.2.0.0 Revision 3

Introduction

Election Systems and Software (ES&S) is submitting Unity 3.2.0.0 Revision 3 for approval in
Wisconsin. This is a new version of the currently in-use Unity 3.2.0.0 Election Management System.
This new version addresses various issues that were first publicly discovered in Cuyahoga County,
Ohio during pre-election testing in April 2010. A subsequent investigation by the United States
Election Assistance Commission (US-EAC) substantiated three anomalies:

1. Intermittent screen freezes, system lockups and shutdowns that prevent the voting system from
operating normally.

2. Failure to log all normal and abnormal voting system events.

3. When a 17” ballot was inserted at an angle, the DS200 did not consistently count the mark
properly.

US-EAC issued a formal report of its investigation on December 2011 and issued a Notice of
Noncompliance to ES&S on February 1, 2012. ES&S addressed these specific issues and incorporated
those changes into Unity 3.2.0.0 Revision 3. As this was a modification of a system previously
certified to the 2002 Voting System Standards, upon successful completion of testing, the US EAC
certified the new version to the 2002 Voting System Standards on May 16, 2012.
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Petition for Approval of Electronic VVoting System
Unity 3.2.0.0 Revision 3
Page 2 of 12

The Government Accountability Board previously approved the Unity Election Management Suite,
version 3.2.0.0; DS200, version 1.3.10.0; and AutoMARK electronic ballot marking device versions
1.0, 1.1, and 1.3.1 on December 17, 2009. All of the pieces of equipment tested in July 2012 were
upgrades to the above equipment that are currently approved for use in Wisconsin. This is not a new
system. The prior version of this system is currently used in Lincoln, Portage, and Wood counties and
no significant problems with the equipment have been reported.

Recommendation

Based on the federal testing and certification of this system and on Board staff’s own functional testing
of this equipment, Board staff is recommending approval of ES&S Unity 3.2.0.0 Revision 3 for use in
Wisconsin. More detailed recommendations are listed on pages 11-12, following the analysis of the
functional testing

Decertification of Unity 3.2.0.0

Now that there is a federally-certified solution (Unity 3.2.0.0 Revision 3) for the problems identified in
Unity 3.2.0.0, ES&S has voluntarily requested the US-EAC withdraw the certification of Unity 3.2.0.0
effective August 15, 2012. The US-EAC agreed to this resolution and withdrew Unity 3.2.0.0’s
certification effective August 15, 2012. This means that at this time, there are three counties (Lincoln,
Portage, and Wood) who need to find another voting equipment option before the November 6, 2012
election if the Board was to deny certification. These jurisdictions are likely under a contract with
ES&S that may provide other remedies to them in the instance of a decertification, such as ES&S’s
provision of other replacement equipment. Additionally, should Revision 3 be approved by the Board,
ES&S has committed to providing this solution to municipalities that currently have the DS200 at no
additional charge. Since municipalities purchase their own voting systems and contract separately with
manufacturers, other contractual remedies have not been verified by staff.

Background

No electronic voting equipment may be offered for sale or utilized in Wisconsin unless the Board
approves it. Wis. Stat. § 5.91. The Board has also adopted administrative rules detailing the approval
process. Wis. Admin. Code Ch. GAB 7.

On June 15, 2012, the Government Accountability Board (Board) staff received a request from ES&S
to have Unity 3.2.0.0 Revision 3 approved for sale and use in Wisconsin. However, ES&S submitted its
application using outdated application forms and staff rejected the initial application. On July 11, 2012,
ES&S resubmitted their application and Board staff scheduled voting equipment evaluation and
demonstrations for ES&S during the week of July 30, 2012. ES&S submitted the following components
of Unity 3.2.0.0 Revision 3 for testing:

Equipment Hardware Version(s) Firmware Version | Type

1.2 Precinct Optical Scan
DS200 1.3.10.0 16.10 Ballot Counter

1.0
AutoMark Voter L1
Assist Terminal 1.3.1 with Print Engineering 1.3.2906 Ballot Marking Device
(VAT) Board 1.65

1.3.1 with Print Engineering

Board 1.70

The DS200 is a digital paper ballot tabulator used primarily as a precinct counting system to tabulate
paper ballots at the polling place. Each system can process ballots for up to ten wards or reporting
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units. After the voter makes a selection with a marker, or a ballot marking device (AutoMARK VAT),
the ballot is inserted into the DS200 for immediate tabulation. The precinct count optical scanner
tabulates votes and feeds inserted ballots into an attached secured storage bin.

The system includes a large touch screen display to provide feedback to the voter on the disposition of
their ballot. If any errors or irregularities (overvote/crossover vote/blank ballot) are recognized, the
voter has the ability to return the ballot for review, or instruct the system to read it as-is. Both sides of
the ballots are scanned using a high-resolution image-scanning device, and the votes and ballot images
of an election are stored on an external USB flash drive. The flash drive can be removed and
transported to the central tabulation location. The DS200 does not store any ballot data, election totals
or election images in its internal memory. Results may not be “modemed-in” from the DS200 to a
central location.

The AutoMARK VAT is comprised of a color touch screen monitor and integral ballot printer. To use
the device, the voter inserts a pre-printed blank ballot into the input tray of the device. The mechanism
draws in the ballot and scans a preprinted bar code on the ballot to determine which form of ballot has

been inserted. The VAT then displays a series of menu-driven voting choices on its screen. The voter
uses the touch screen or key pad provided to make voting selections. The VAT stores these choices in

its internal memory.

When the voter has completed the selection process, the VAT provides a summary report for the voter
to review his or her choices, and the AutoMARK VAT marks the ballot using its built-in printer. The
print mechanism is a duplex device and can print both sides of the ballot. When the printing of the
ballot is completed, the VAT feeds the ballot back to the voter. Once the ballot has been marked and is
provided to the voter, the AutoMARK VAT clears its internal memory and the paper ballot is the only
lasting record of the voting selections made. The voter may visually confirm his or her selections, or
the ballot may be re-inserted into the VAT and the voter selections summary report will provide an
audio summary for voters with visual impairments. The voter proceeds to enter the ballot into an
optical scan voting system for tabulation or a secured ballot box to be hand tabulated by election
inspectors after the polls have closed.

Overvotes and crossover votes cannot occur on this equipment and a voter is warned about undervotes
prior to the completion of voting. The AutoMARK VAT generates audio voting instructions that guide
a visually impaired voter through the election sequence. The voter wears headphones to hear the
spoken instructions. The voter makes his or her selections by pressing on a specially designed switch
panel. The voter can adjust the volume and the screen may be “blacked out” to deactivate the LCD
screen, to provide enhanced privacy. The voter may adjust the tempo (speed) of the audio instructions
and the VAT accommodates a sip-puff device. The VAT can be programmed in multiple languages,
although languages other than English are not currently required in most Wisconsin municipalities. The
City of Milwaukee is subject to a Spanish language requirement under Section 203 of the Voting Rights
Act and the VAT accommodates that requirement.

Unity 3.2.0.0 Revision 3 also includes the following software, which was verified by staff:

. Audit Manager v. 7.5.2.0

" Election Data Manager v. 7.8.1.0

. ES&S Image Manager v. 7.7.1.0

. Hardware Programming Manager v. 5.7.1.0

. Election Reporting Manager v. 7.5.4.0

" AutoMARK Information Management System (AIMS) v. 1.3.157
. AutoMARK VAT Previewer 1.3.2906

. LogMonitor Service 1.0.0.0
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ES&S submitted complete specifications for hardware, firmware and software related to the systems to
G.A.B. staff. In addition, ES&S submitted technical manuals, documentation and instruction materials
necessary for the operation of the equipment. The Voting System Test Laboratory responsible for
testing the ES&S systems, Wyle Laboratories, recommended the US-EAC to certify ES&S Unity
3.2.0.0 Revision 3. Although all testing on the modifications to the system were tested according to the
EAC 2005 Voluntary Voting System Guidelines, the system as a whole was not tested to the 2005
standards and as such was only recommended to receive a 2002 Voting Systems Standards certification.
ES&S provided the Wyle report to the Board along with the application for approval of electronic
voting equipment. The EAC certified ES&S Unity 3.2.0.0 Revision 3 on May 16, 2012, and issued it
certification number ESSUnity3200Reva3.

Functional Testing

As part of the review process, Board staff examined the ES&S application along with the manuals,
specifications, documents, reports and instructions necessary for the operation of the equipment. As
required by GAB 7.02(1), staff conducted three mock elections with each component of the voting
system: a partisan primary, a general election with both a presidential and gubernatorial vote, and a
nonpartisan election combined with a presidential preference vote. To ensure the ability of the system
to accept these combinations of elections, staff also added a nonpartisan recall election to the partisan
primary and a special partisan election to the nonpartisan election. The mock elections offered an
opportunity for staff to perform functional testing to ensure the system conforms to all Wisconsin
requirements.

Staff designed a test deck of approximately 1,000 test ballots using various configurations of ballot
positions over the three separate mock elections to verify the accuracy and functional capabilities of the
system. The four AutoMARK hardware configurations were tested by marking approximately 80
ballots with the equipment using various ballot marking configurations and ballot styles. The Auto-
MARKed ballots were then verified by staff before being tabulated by the DS200 optical scan
equipment. Staff determined the results produced by the optical scan system matched the expected
results from the staff’s test plan.

Public Demonstration

Following the mock elections, an evening public demonstration of the voting system was conducted
August 1 from 5:00 — 7:00 p.m. and members of the public were able to personally use the system and
provide comment. A number of advocates for hand-count paper ballots appeared at this demonstration
with signs and appeared to want to use this demonstration as a forum. The audience was told Wis. Stat.
8 5.40 requires the use of electronic voting systems for every municipality with a population of 7,500 or
more. The public comments provided seemed to be less specific to this voting system and more critical
of electronic voting equipment in general.

Comments from the public demonstration are included in the appendices.

Wisconsin Election Administration Council Demonstration

Also, on August 2 from 9:30 a.m. — 12:00 p.m., the Wisconsin Election Administration Council (WI-
EAC), which is made up of municipal and county clerks, representatives of the disability community,
and community advocates, participated in a demonstration by the manufacturer and evaluated the
equipment. Some advocates for hand-count paper ballots also appeared at this meeting and again
appeared to want to use this meeting as a forum for criticism of electronic voting equipment in general,

1 In the mock General Election test, two ballots (309 & 310) from the AutoMARK test were accidentally omitted from the ballot run through the DS200. Another
ballot (322) was marked incorrectly. When the two missing ballots’ votes are included along with the incorrectly marked ballot’s votes, the results add up perfectly to
the tape for the first run. A second run of the ballots, including the two missing ballots and a correctly remade ballot #322 returned the originally expected result.
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but WI-EAC members were given preference by staff moderating the meeting both for questions and
use of the equipment.

Comments from the WI-EAC are included in the appendices.

Board Staff’s Feedback

The Unity Election Management System was used successfully to program each of the four hardware
versions of the AutoMARK Voter Assist Terminal and the two DS200 optical scan ballot tabulators.
ES&S demonstrated within Unity how to create the election / ballots for each given election. After the
equipment counted the ballots, ES&S demonstrated the tabulation of the election results within Unity.
ES&S also demonstrated the maintenance of the results by transferring the election data (ballot
definition, ballot images, and results) to a different flash drive, which the staff then verified could also
be transferred to a computer’s hard drive. Staff visually verified the version numbers for each
component of the Unity 3.2.0.0 Revision 3 EMS by checking the component’s configuration display.

As part of EAC certification for the system, the US-EAC requires all election programming and results
reporting to use a “hardened system” for the Unity EMS and AIMS. A “hardened system” is a
computer that contains only the Unity EMS and / or AIMS program and is used only for programming
and results reporting. No other program or application is permitted on the unit.

AutoMARK Voter Assist Terminal

»  Although there were no errors with the physical marking of the test ballot by the AutoMARK and
the four hardware configurations produced accurate marks, there were some instances in which
the system produced error messages that would require intervention by an election inspector. The
messages displayed by the systems during testing were “paper misfeed”, “error while printing”
and “ballot not recognized.” These errors were generally infrequent and fixed by simply re-

feeding the ballot into the machine.

»  The AutoMARK does not arguably provide absolute privacy and independence for voters with
disabilities, especially voters with dexterity or motor disabilities, as voters may need assistance
inserting the ballot, removing the ballot and placing the ballot in the ballot box or tabulator.
However, it does provide substantial compliance with these objectives.

»  For the Partisan Primary, if the voter does not select a party preference they are taken directly to
the first party’s contests and if they make any selections, will automatically be taken through that
party’s ballot only and may not be alerted there were other parties’ contests on the ballot.

DS200 Optical Scan Tabulator

»  Although there were no errors with the tabulation of the test ballots by the DS200 and both
hardware configurations produced accurate results, there were some instances in which the
DS200 produced error messages that may require intervention by an election inspector. Among
the messages by the systems during testing were “ballot too long,” “ballot not recognized,” and
“missed orientation marks.” With each of these errors, there was an audio alert notifying the
voter of an issue with the ballot. These errors were generally infrequent and fixed by simply re-
feeding the ballot into the machine.

»  The DS200 was able to correctly read marks in pencil, black pen, blue pen, red pen, and green
pen as well as by the ES&S-provided markers.
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»  The ability of the DS200 to capture digital ballot images automatically may provide a more cost-
effective alternative to groups requesting to conduct post-election audits of the vote by review of
the paper ballots.

»  Write-in votes in the DS200 ballot bin are marked with a small pink circle and depending on the
ballot box used, may or may not be separated into a separate write-in bin. The system can be
easily configured to capture ballot images of ballots with write-ins and store them on the external
USB flash drive, which would permit write-in votes to be easily verified within the Unity EMS.
However, this would not replace the need for inspectors to manually inspect each ballot to detect
write-in votes where the voter did not fill in the target area next to the write-in line.

»  The DS200’s ballot input slot may be difficult for individuals with certain types of disabilities to
insert a ballot without assistance due to the height and location of ballot input slot.

»  There were a few occasions where a ballot jam occurred while inserting the ballot into the DS200.
An error message is displayed on the touch screen directing the voter to contact a poll worker and
there is also an audio alert notifying the voter. The ballot is returned back to the voter and can be
reinserted to be counted.

»  While the DS200 includes a large touch screen display to provide feedback to the voter on the
disposition of their ballot, the manufacturer’s default configuration allows the voter to instruct the
DS200 to accept the ballot as is, even if it contains any fatal errors or irregularities such as
overvotes or crossover votes. The manufacturer can also set the configuration to automatically
reject all ballots with overvotes or crossover votes, which permits the voter to correct the error by
remaking his or her ballot and so as to ensure that electors do not mistakenly process a ballot on
which a vote for one candidate or all candidates will not count.

»  The automatic rejection configuration of the DS200, however, creates issues for processing
absentee ballots because no voter is present to remake the ballot. There are three options to
address a tabulator ballot count that is inconsistent with the voter count: 1) maintain the ballots
rejected by the tabulator and manually add those to the number of ballots identified by the DS200;
2) election inspectors remake ballots rejected by the DS200 (overvotes or crossover votes); or 3)
at some point during the Election Day or at the end of the night, the DS200 configuration is
changed to permit the election inspectors to override the rejection and allow the tabulator to
accept the ballots. Having the configuration of the DS200 changed at some point during the
Election Day or at the end of the night may raise questions about the integrity of the results.

»  Ballots marked with a party preference choice selection only but no individual votes in the
partisan primary are accepted with no feedback provided to the voter on the disposition of their
ballot. The DS200 reads this marking as a contest.

»  The voting systems upgrades will not be compatible with other ES&S precinct-based optical scan
voting equipment currently approved for use in Wisconsin. Municipalities using other ES&S
precinct-based optical scan voting equipment will have to either upgrade older versions of
firmware or purchase equipment included within this test.

»  During the public test, one member of the public placed his own USB memory device in a slot
that would normally be locked and sealed on Election Day. (For purposes of the public test only,
the equipment had been left open to permit maximum public inspection.) The system was
unaffected and properly logged that the memory device was connected. To perpetrate an actual
attack on this system in the field would require the perpetrator to avoid the detection of election
inspectors while they break the security tag/tamper-evident seal, unlock the secure memory
device compartment, replace the memory device with their own device which would need self-
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executing code that would somehow circumvent the automated logging system before the
tampering was recorded on the tape, re-lock the memory device compartment, and re-apply an
identical security tag or tamper-evident seal. While such an attack is possible, it is not probable
that such an attacker would avoid detection and apprehension.

»  Some legacy systems approved under NASED have the ability to “modem-in” their results to a
central office for tabulation. As voting equipment results for Revision 3 were not federally tested
nor certified, results are not permitted to be “modemed-in” under the EAC 2005 Voluntary
Voting Systems Guidelines. Many municipalities wishing to purchase and use the DS200 would
need to change their process for tabulating the election results. This may create delays in how
quickly unofficial results are made available to the public as flash drives will need to be
physically delivered to the central tabulation site. While the ability to “modem-in” results is not a
requirement for certification, the lack of such capacity in the system is noted as a drawback by
many local election officials. Staff are advised that the next generation of the Unity system is
expected to provide this functionality.

Statutory Compliance

Wis. Stat. § 5.91 provides the following requirements voting systems must meet to be approved for use
in Wisconsin. Please see the below text of each requirement and staff’s compliance analysis.

§591 (1)
The voting system enables an elector to vote in secret.

Staff Analysis
The ES&S voting system meets this requirement by allowing a voter to vote a paper ballot
in the privacy of a voting booth or at the accessible voting station without assistance.

8§5.91(3)
The voting system enables the elector, for all elections, except primary elections, to vote
for a ticket selected in part from the nominees of one party, and in part from nominees
from other parties and write-in candidates

Staff Analysis
The ES&S voting system allows voter to split their ballot among as many parties as they
wish during any election that is not a partisan primary.

§5.91 (4
The voting system enables an elector to vote for a ticket of his or her own selection for
any person for any office for whom he or she may desire to vote whenever write-in votes
are permitted.

Staff Analysis
The ES&S voting system allows write-ins where permitted.

§5.91 (5
The voting systems accommaodate all referenda to be submitted to electors in the form
provided by law.

Staff Analysis
The ES&S voting system meets this requirement.

132



Petition for Approval of Electronic VVoting System
Unity 3.2.0.0 Revision 3
Page 8 of 12

§5.91 (6)
The voting system permits an elector in a primary election to vote for the candidates of the
recognized political party of his or her choice, and the system rejects any ballot on which
votes are cast in the primary of more than one recognized political party, except where a
party designation is made or where an elector casts write-in votes for candidates of more
than one party on a ballot that is distributed to the elector.

Staff Analysis
The ES&S voting system can be configured to always reject crossover votes without
providing an opportunity for the voter to override. It is recommended that the Board
continue to require this configuration due to potential voter confusion over the error
message and voter’s ability to submit a ballot upon which no votes will be counted.

§5.91 (7
The voting system enables the elector to vote at an election for all persons and offices for
whom and for which the elector is lawfully entitled to vote; to vote for as many persons
for an office as the elector is entitled to vote for; to vote for or against any question upon
which the elector is entitled to vote; and it rejects all choices recorded on a ballot for an
office or a measure if the number of choices exceeds the number which an elector is
entitled to vote for on such office or on such measure, except where an elector casts
excess write-in votes upon a ballot that is distributed to the elector.

Staff Analysis
The voting system meets these requirements with one exception: where the elector casts
excess write-in votes in addition to voting for a named candidate. All currently-certified
systems will interpret this scenario as an overvote and reject such ballots and require the
voter to make the necessary revisions to the ballot. To meet this requirement, election
procedures require election inspectors to inspect all ballots for write-in votes that may not
be properly counted and separated into the proper receptacle by the voting system; this
ensures all ballots are properly accounted for.

§5.91(8)
The voting system permits an elector at a General Election by one action to vote for the
candidates of a party for President and Vice President or for Governor and Lieutenant
Governor.

Staff Analysis
The ES&S voting system meets this requirement.

§5.91(9)
The voting system prevents an elector from voting for the same person more than once,
except for excess write-in votes upon a ballot that is distributed to the elector.

Staff Analysis
The ES&S voting system meets this requirement.

§5.91 (10)
The voting system is suitably designed for the purpose used, of durable construction, and
is usable safely, securely, efficiently and accurately in the conduct of elections and
counting of ballots.

Staff Analysis
The ES&S voting system meets this requirement.
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§5.91 (11)
The voting system records and counts accurately every vote and maintains a cumulative
tally of the total votes cast that is retrievable in the event of a power outage, evacuation or
malfunction so that the records of votes cast prior to the time that the problem occurs is
preserved.

Staff Analysis
The ES&S voting system meets this requirement.

§5.91(12)

The voting system minimizes the possibility of disenfranchisement of electors as the result
of failure to understand the method of operation or utilization or malfunction of the ballot,
voting system, or other related equipment or materials.

Staff Analysis
The ES&S voting system meets this requirement if it is configured to automatically reject
all overvote and crossover ballots like other optical scan systems currently in use in
Wisconsin. This is a requirement of the Board’s prior 2009 certification.

In the alternative, if configured to provide error prompts, it is recommended that as a
required protocol, an election inspector be stationed to support the DS200 by explaining
the options to voters who may receive such an error prompt.

§5.91 (13)
The automatic tabulating equipment authorized for use in connection with the system
includes a mechanism which makes the operator aware of whether the equipment is
malfunctioning in such a way that an inaccurate tabulation of the votes could be obtained.
Staff Analysis
The ES&S voting system meets this requirement.

§5.91 (14)
The voting system does not use any mechanism by which a ballot is punched or punctured
to record the votes cast by an elector.

Staff Analysis
The ES&S voting system does not use any such mechanism to record votes.

§5.91 (15)
The voting system permits an elector to privately verify the votes selected by the elector
before casting his or her ballot.

Staff Analysis
The ES&S voting system meets this requirement.

§5.91 (16)
The voting system provides an elector the opportunity to change his or her votes and to
correct any error or to obtain a replacement for a spoiled ballot prior to casting his or her
ballot.

Staff Analysis
The ES&S voting system meets this requirement.
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§5.91 (17)
Unless the ballot is counted at a central counting location, the voting system includes a
mechanism for notifying an elector who attempts to cast an excess number of votes for a
single office the ballot will not be counted, and provides the elector with an opportunity to
correct his or her ballot or to receive a replacement ballot.

Staff Analysis
The ES&S voting system meets this requirement.

§5.91 (18)
If the voting system consists of an electronic voting machine, the voting system generates
a complete, permanent paper record showing all votes cast by the elector, that is verifiable
by the elector, by either visual or nonvisual means as appropriate, before the elector leaves
the voting area, and that enables a manual count or recount of each vote cast by the
elector.

Staff Analysis
Since the ES&S voting system presented for approval requires paper ballots to be used to
cast votes, this requirement does not apply.

The Help America Vote Act of 2002 (HAVA) also provides the following applicable requirements that
voting systems must meet:

HAVA § 301(a)(1)(A)
The voting system shall:
(i) permit the voter to verify (in a private an independent manner) the votes selected by
the voter on the ballot before the ballot is cast and counted;

(if) provide the voter with the opportunity (in a private and independent manner) to
change the ballot or correct any error before the ballot is cast and counted (including
the opportunity to correct the error through the issuance of a replacement ballot if the
voter was otherwise unable to change the ballot or correct any error); and

(iii) if the voter selects votes for more than one candidate for a single office —
(I) notify the voter than the voter has selected more than one candidate for a single
office on the ballot;
(1) notify the voter before the ballot is cast and counted of the effect of casting
multiple votes for the office; and,
(111 provide the voter with the opportunity to correct the ballot before the ballot is cast
and counted

HAVA § 301(a)(1)(C)
The voting system shall ensure than any notification required under this paragraph
preserves the privacy of the voter and the confidentiality of the ballot.

HAVA § 301(a)(3)(A)
The voting system shall—

(A) be accessible for individuals with disabilities, including nonvisual accessibility for
the blind and visually impaired, in a manner that provides the same opportunity for access
and participation (including privacy and independence) as other voters

Staff Analysis
The ES&S voting system meets these requirements. However, concerns were stressed
regarding the accessibility and privacy of the AutoMARK and the DS200 optical scan
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system and that the entire voting process is not completely accessible. There are
approximately 1,000 AutoMARK units used in polling places to provide accessible means
to the disabled voters and the upgrades would supplement these systems if the jurisdiction
determined to upgrade their entire system.

The AutoMARK voting systems for which approval is being sought, do not change the
degree of accessibility currently provided by previously approved AutoMARK systems.
Accessibility was determined by the former Elections Board to apply to the act of voting,
not the insertion or removal of the ballot into the marking device and placing the ballot
into the ballot box or optical scan voting system.

Conclusion

To determine whether a voting system should be approved for use in Wisconsin, the following
recommendations are based upon three goals.

1.  Can the voting system successfully run an open, fair and secured Wisconsin election in
compliance with Wisconsin Statutes?

Staff’s Response: Yes. Each system accurately completed the mock elections and was able to
accommodate the voting requirements of the Wisconsin election process.

2. Does the system enhance access to the electoral process for individuals with disabilities?

Staff’s Response: This system does not enhance access to the electoral process for individuals
with disabilities, and neither does it reduce or mitigate access for disabled voters. The current
scope and degree of accessibility remains substantially the same.

3. Does the voting system meet Wisconsin’s statutory requirements?

Staff’s Response: Yes. The voting system complies with all applicable state and federal
requirements.

Recommendations

1. Board staff recommends approval of this ES&S voting system, Unity 3.2.0.0 Revision 3 and
components set forth on page 3. The system accurately completed the mock elections and was able
to accommodate the voting requirements of the Wisconsin election process.

2. Board staff recommends that as a continuing condition of the Board’s approval, that ES&S may not
impose customer deadlines contrary to requirements provided in Wisconsin Statutes, as determined
by the Board. In order to enforce this provision, local jurisdictions purchasing ES&S equipment
shall also include such a provision in their respective purchase contract or amend their contract if
such a provision does not currently exist.

3. Board staff recommends that as a continuing condition of the Board’s approval, that this system
must always be configured to include the following options:

a. Automatic rejection of overvoted ballots with no opportunity for the voter to override.
b. Automatic rejection of crossover ballots with no opportunity for the voter to override.
c. Digital ballot images to be captured for all ballots tabulated by the system.
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4. Board staff recommends election inspectors shall remake all absentee ballots automatically rejected
for overvotes and crossover votes so that the ballot count is consistent with total voter numbers.

5. As part of EAC certificate: ESSUnity3200Rev3, only systems included in this certificate are
allowed to be used together to conduct an election in Wisconsin. Previous versions that were
approved for use by the former Elections Board are not compatible with the new ES&S voting
system, and are not to be used together with the equipment versions seeking approval by the Board,
as this would void the US-EAC certificate. If a jurisdiction upgrades to Unit 3.2.0.0 Rev 3, they
need to upgrade each and every component of the system to the requirements of what is approved
herein.

6. Unity EMS 3.2.0.0 Rev 3 may only program the AutoMARK Voter Assist Terminal (VAT),
versions 1.0, 1.1, 1.3.1 ((Print Engineering Board (PEB)1.65)), 1.3.1 (PEB 1.70).

Proposed Board Motion

MOTION: The Government Accountability Board approves that staff’s recommendation for the ES&S
voting systems application to be used in Wisconsin, in compliance with EAC certificate:
ESSUnity3200Rev3.

Attachments

Appendix 1: Wisconsin Election Administration Council Feedback
Appendix 2: Public Feedback

Wisconsin Statutes § 5.91

Wisconsin Administrative Code, GAB 7

US-EAC Certificate of Conformance

US-EAC Scope of Certification
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APPENDIX 1: Wisconsin Election Administration Council’s Feedback

These comments were provided via a structured feedback form

1. How would you rate the functionality of the equipment?

Very Poor Poor Fair Good Excellent
1 0 3 2 1
» 1 like this equipment. | think that the fact it rejects cross-voted or over-voted ballots is great! -

Election Inspectors should be determining voter intent not a programmed machine. Machine is a little
finicky in reading marks but I think that is ok too. I wish the connectivity for reporting results was
wireless rather than land line (when the functionality is available). The storage bins on both pieces
were small with a lot of handling by election inspectors. Write-in function stamp is not useful. Some
functionality, like inability to use colored ballots, is just not a big deal- change is good.

Like the equipment — to give results at the end of night.

I question the ability & consistency of counting the markings. It seemed to count a “dot” but not a
line? It caused confusion. Error message was not helpful. The red marking is too hard to see. The
inability to modem is a huge negative.

In general the equipment reads the ballots just fine.
The machine was user friendly.

When the machine rejected an over voted or blank ballot the description didn’t give the voter much
information. | could see someone saying | voted (maybe by putting a check beside the name instead
of filling in the circle) and they would think they can just accept the ballot. Or if they accept it too
quickly and then ask the election worker it would be too late. | guess | would feel better with a
different safeguard.  Even if the machine said that no votes were read; please contact election
official for assistance before they press accept. | like the idea that the newer version would let us
customize those screens.

The same width ballot was kind of interesting to me. I guess I don’t have a real issue with that; in
some ways it is easier for us and the ballots probably feed more consistently than the smaller width
ballots.

There was lots of discussion about the USB port and securing it and using a store bought one versus
their’s. At the minimum with all the security concerns with elections the USB should be program that
it has to be unlocked with a code before the machine would accept ballots. This way someone could
not swap the flash drive out unless they knew the security code. We have to unlock the flashcard for
the AutoMARK now and that should be same for this machine.

Securing the USB port on election day. From what | understood there is a way to secure the USB
card in the machine. He said something about putting a security sticker over the top. If that is
sticker on “plastic” or “metal” it probably could be easily removed and no one would even know it.
To me that would be a useless step.
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>

I particularly did not like that the machine did not have a modem. For today’s technology that
seemed “old school” to me. In Dane County we modem and this particular machine would be a step
backwards for us.

The plastic bin did not provide a separate bin for write-in votes. With lots of ballots that would be an
extra headache to sort through to find the faint red circle. That circle should be twice the size and
filled in at the minimum! We go through all of our ballots at the end of election night, with the
separate bin | can get poll workers working on tallying those write-ins sooner than later if | had to sort
through all the ballots first it would be another unnecessary delay.

It is not good that the machine cannot read colored paper. That could be a real nightmare for multiple
jurisdictions at one polling place. Not in the sense of reading the ballots, but making sure the voter
gets the correct ballot.

I believe the machine functioned as explained to us. | did find that the slot to insert the ballot into the
reader was very finicky and you had to insert it just right before it would be accepted. 1 think this will
be frustrating for some of the older/disabled voters who may struggle with lining the ballot up just
right to get it to feed.

I would prefer that the tape prints errors as they happen and not just at the end of the night. This will
allow the inspectors to monitor the types of errors and make adjustments to the instructions given to
voters. Without this printed record, only the person at the machine at that time will know what the
errors have been and will have to remember them.

2. How would you rate the accessible features?

Very Poor | Poor Fair Good Excellent

1

0 3 1 1

>

I would like to see the screen be a little larger. The messages seem to be very readable but | do not
know the accessible requirements for type size or style. | like that it reads AutoMARK ballots.

Good

The machine seems to sit too high? The screen would be difficult to access in a wheelchair/scooter.
Some people were checking the height of the machines on the cabinets. Just from looking at it, not
measuring, it seemed rather tall for someone that would be sitting in a wheel chair. | would think
someone may have a hard time reaching the screen if they needed to touch the screen for any purpose.
The optical scan machine seems high for a person in a wheel chair, especially if they have to reach

and touch the screen to accept or return a ballot. | think the warning to the voter should be more clear
when the machine thinks the ballot is blank so the voter does not “accept” when there are no votes.
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3. Rate your overall impression of the system.

Very Poor | Poor Fair Good Excellent
1 0 1 3 0

I would like to use this equipment!

>
» Prefer a system of hand ballots
» Excellent

» Security features are met but not the best. With tape on the machine. Without the ability to modem is
a hindrance. It meets the standards but still has some issues.

» Overall the machine did work and functions reasonably enough that it can be useful to some
jurisdictions. | personally would wait for the newer version to be approved before purchasing this
model. Some of that reasoning is | know what | have now and this particular model doesn’t make
our job that much easier. | don’t see the advantage to going this route. In some ways now it works
better; we have the Optech Eagles, it returns the ballot to the voter if there is an error, the election
worker tells them what happened and the voter understands they can go correct it and do it again.
You will still need an election worker accessible to answer what the voter is supposed to do if the
ballot is returned to them.

» 1 did not like the fact that the machine could not read colored ballots. We use them to differentiate
between which voters get what ballots, as do many municipalities. | understand that the machine is
capable of printing a colored header on the screen, but | do not believe this will be very helpful.

» | understand that the election inspectors have a duty to inspect each ballot for write-ins at the end of
the night. But not to have the capability to sort ballots with write-ins from the rest, I think will add
time to the checkout at the end of the night and account for more errors when people who have
already worked all day must now try to find the hundreds of write-ins we get at a big election.

» Some of the Clerks were saying how they override the ballot if it was over voted versus remaking a
ballot (these issues happen most of the time with absentees). When Bob Ohlsen trained us he said
when a ballot is rejected we are NOT to override it but remake it at all times. Is this not the
requirement? It appears people are doing it differently all over the State. Maybe that should be
clarified to everyone. It’s kind of a touchy situation because if you are remaking a ballot you have
that chance for an error. And if the systems are program correctly they should count those offices
with the exception of the over voted offices if you override it. Maybe Baob trained us with never
overriding because of issues that happen in a recount. If you take that over voted office component
out there is less debate. Your feedback would be appreciated.
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APPENDIX 2: Public Feedback

These comments were provided via a structured feedback form

1. How would you rate the functionality of the equipment?

Very Poor | Poor Fair Good Excellent

11

1 1 2 1

YV Vv ¥V VvV Y V VYV V¥V

Y

*0ne person created their own rating of zero
I am concerned that it can be hacked.
| believe the integrity is compromised. Too many thing can and WILL go wrong. PAPER BALLOTS!!

Marking ballot via Auto mark v. time-consuming 7 tedious w/a ballot containing many races if the elector
chooses not to select a party preference.

Ward 2 ballots were set out when neither machine accepted it. Perhaps human error more, but the
machines had their part as well

One of the ballots was wrong for any of the machines —organizational problem though... Very awkward
to use the marking machines.

I have no confidence that the machines aren’t hackable.

Don’t know- can’t see the source code.

I don’t trust the equipment. Bring back hand counted paper ballots!

Paper ballots (illegible hand-writing)

Easy to insert USB. (with a downward arrow)

| don’t understand the Public purpose of the Equipment.

Cannot rate functionality without seeing the code- machine’s kept coming up with errors.

Totally NON FUNCTIONAL!! Lacks Election Integrity. Into the End of America’s Democracy. A
BLACK HOLE fit for rigging!

Not finger-tip sensitive
Touch screen —have to hit the key exactly center rather firmly. The screen printouts on both machines are
more distracting than need be and therefore confusing — a simple black text on white background list

would be easier to read on the touch screen. Very confusing how to scroll down the list of who you are
voting for.
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2. How would you rate the accessible features?

Very Poor Poor Fair Good Excellent
10 0 2 2 2

» My grandfather would be unable to use or/operate these as he is not up to date with technology. He can’t
even work a VCR.

Handicap features are very good.

I didn’t use the features —assuming you mean AutoMark, of course, | didn’t use it but I know of it.
I’m curious about the port for using an accessible accessory- would have liked a demo.

I have no confidence that the machines aren’t hackable.

Accessible? Like the source code?

I don’t trust the machines (because they can be rigged) Hand counted paper ballots!

vV Vv Vv VYV V VYV V

I’m learning that many poll workers are unsure of how to work the machines already in use. They are
easy to “bully” by people w/ agendas.

» Human Assistance would be superior in several ways, including building community & educating the
populace about different abilities.

» Very poor

» ?Hand held Manipulative? Only to “mark” ballot/then has to move to tabulator How 2 honestly
substantiate marks?

» See above (Not finger —tip sensitive)

» Good except for these comments: can wheelchair people easily reach the machine?

3. Rate your overall impression of the system.

Very Poor Poor Fair Good Excellent
11 1 2 2 0

*one person created their own rating of zero
» | don’t trust it or the people who operate it.
» Paper Ballots are the only secure option.
» Do not trust the programming of the software. Why isn’t its source code available to be reviewed?

2
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>

vV V V¥V vV Vv Vv VYV V

YV VvV VY V

>

>

We need hand count paper

Not impressed. Not only are they hackable, but clerks are breaking laws sending them in way too early.
Tabulator is slower than Eagles currently used in Madison --- could create a backup in busy elections.
Hand count. Only way for voting integrity PERIOD — END OF STORY

No access to source code so not sure what | was testing.

I’m not concerned w/ my ballot marks. 1’m concerned with my ballot being counted... correctly. And
there is still no way to confirm that.

I didn’t like it. 1 don’t want it in Wisconsin. HAND COUNTED PAPER BALLOTS.
I have no confidence that the machines aren’t hackable.

No source code makes me dubious.

Get rid of electronic voting machines! R.1.P. Wisconsin

No confidence in any voting machine.

Machines not set up to read the ballots you provided...

GAB should require (as a condition of approval) that the system always be configured to store all ballot
images on the memory stick.

Unnecessary complication, cost & degrades participatory democracy- introduces needless doubt.

Very disappointed. It’s sad our system has come to this.

Terrible presentation! The use of Invalid ballots wasted people’s time & confused an interested citizen!
Does NOT pass the smell test! There are the people, representatives and machines W1 votes will be
trusted to? WTW? NO WAY! Absolutely not! No credibility for an honest election/GREAT for any
fascist intent on RIGGING THE ELECTION!!

Very concerned about voting machines- lack of accountability.

I wish you could ship through the under-votes.

Would be nice for you to include security test results and why your machines are hackable.

Comments not associated with a particular question:

>

Room too small, not air conditioned, very hot. Not enough seating for even half of the people that showed
up! Inadequate, hackable, no way to trace votes once machines are gone. Not secure Hand count Paper
Ballots!

Thanks for having this demonstration!
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tronic voting machines are used, the board of canvassers shall peftwarecomponents used with the system than is required under
form the recount using the permanent paper record of the vosed.(4).
castby each electors generated by the machines. History: 2005 a. 92.
(2) Any candidate, or any elector when for a referendum, ma}g/ o )
by the close of business on the next business daytiadtéast day 5.91 Requisites for approval of ballots, devices and
for filing a petition for a recount under&01, petition the circuit equipment.  No ballot, voting device, automatic tabulating
courtfor an order requiring ballots under sub. ttibe counted by equipmentor related equipmerand materials to be used in an
handor by another method approved by the court. The petitior@lectronicvoting system may be utilized in this state unless it is
in such an action bears the burden of establishing by clear and égprovedoy the board. The board may revoke its approval of any
vincing evidence that due to an irregulayitiefect, or mistake ballot, device, equipment or materials at any time for cause. No
committedduring the voting or canvassing process the resultssifch ballot, voting device, automatic tabulating equipment or
a recount using automatic tabulating equipment will produdelatedequipment or material may be approved unless it fulfills
incorrectrecount results and that there is a substantial probabilibe following requirements:
thatrecounting the ballots by hand or another method will produce (1) It enables an elector to vote in secrecy and to select the
amore correct result and change the outcome of the election partyfor which an elector will vote in secrecy at a partisan primary
(3) A court with whom a petition under sub. (®)filed shall election.
hear the matter as expeditiously as possible, without a Jurg (3) Exceptin primary elections, it enables an electowtte
courtmay order a recount of the ballots by hand or another methgla ticket selected in part from the nominees of one gamtyin
only if it determines that the petitioner has establidlyedear and part from the nominees of other parties, and in part from indepen-

convincingevidence that due to an irregularitiefect, or mistake dentcandidates and in part of candidates whose names are written
committedduring the voting or canvassing process the resultsiafpy the elector.

a recount using automatic tabulating equipment will produce (4 | anaples an elector to vote for a ticket of his or her own

incorrectrecount results and that there is a substantial probabilj ; :
thatrecounting the ballots by hand or another method will prodq%%gfgt%n\f/%rt; C%gre‘;%r; J\(l)rritgf%ﬁf;égravr\/: grgmrliettg(rishe may

a more correct result and change the outcome of the electlon.5 | d Il ref d b bmitted to the el
Nothing in this section affectthe right of a candidate or elector, (2) [t accommodates all referenda to be submitted to the elec-

aggrievecby the recount to appeal to circuit court under s. 9.01 (§ySin the form provided by law.

uponcompletion of the recount. (6) The voting device or machine permits an elector fni-a
History: 1979 c. 3111987 a. 391; 2005 a. 92, 45007 a. 96. mary election to vote for the candidates of the recognized political
Cross-refeence: See also ctBAB 7, Ws. adm. code. party of his or her choice, and the automatic tabulating equipment

or machine rejects any ballot on which votes are cast in the pri-
5.905 Software components. (1) In this section, “soft- maryof more than one recognized political pagxycept where a
ware component” includes vote—counting source code, tabparty designation is made or where an elector casts write—in votes
structures, modules, program narratives and other humarfor candidates of more than one party on a ballot thisigbuted
readablecomputer instructions used to count votéth an elec- to the elector.

tronic voting system. (7) It permits an elector to vote at an election for all persons
(2) Theboard shall determine which software components ahdoffices for whom and for which the elector is lawfully entitled

an electronic voting system it considers to be necessary to enablgote; to vote for as many persons for dicefas the elector is

reviewand verification of the accuracy of the automatic tabulatinghtitiedto vote for; to vote for or against any question upon which

equipmentused to record and tally the votes cast with the systefiie elector is entitled to vote; and it rejects all choices recorded on

Theboard shall require each vendor of an electronic voting syst@rpallot for an dice or a measure if the number of choices exceeds

thatis approved under s. 5.9d place those software componentghe number which an elector is entitled to vote for on sufibef

in escrow with the board within 90 days of the date of appaivalor on such measure, except where an elector casts excess write—in

the system and within 10 days of the date of any subsequ@Btesupon a ballot that is distributed to the elector.

changein the components. The board shall secure and maintain gy |t permits an electoat a presidential or gubernatorial elec-
thosesoftware components in strict confidence except as autl oy

ized in thi " unl thorized under thi " t n, by one action to vote for the candidates of a party for-presi
rized in this section. Uniess authorized under this section, &ntand vice president or for governor and lieutenant governor,
boardshall withhold access to those software comporfeoits ;

respectively.
any person who requests access und&éfs35 (1).

3) The board shall | | h . (9) It prevents an elector from voting for the same person more

(. ) The oard shall promulgate rules to ensure the secur%ﬁanonce for the samefafe, except where an elector casts excess
review and verification of software components used with eaghiye"in votes upon a ballot that is distributed to the elector.
electronicvoting system approved by the board. The verification . ) .
procedureshall include a determination that the software compo- (10) It is suitably designed for the purpose used, of durable
nentscorrespond to the instructions actually used by the systéfiStructionand is usable safelgecurelyeficiently and accu-
to count votes. rately in the conduct of elections and counting of ballots.

(4) If a valid petition for a recount is filed unde®01in an (11) It records correctly and counts accurately every vote
election at which an electronic voting system was used to rec8f@Perly cast and maintains a cumulative tallytioé total votes
andtally the votes cast, each party to the recount may design%ﬁétthat is retrievable in the event of a power outage, evacuation
one or more persons who are authorized to receive access tPtHaalfunction so that the records of votes cast prior to the time
softwarecomponents that were used to record and tally the votBgtthe problem occurs is preserved.
in the election. The board shall grant access to the software com(12) It minimizes the possibility of disenfranchisement of
ponentso each designated person if, before receiving access, electorsas the result of failure to understand the method of opera-
personenters into a written agreement with the board that obtien or utilization or malfunction of the ballot, voting device, auto-
gatesthe person to exercise the highest degree of reasarable matictabulating equipment or related equipment or materials.
to maintain the confidentially of all proprietary information to (13) Theautomatic tabulating equipment authorized for use in
which the person is provided access, unless otherwise permitggfnectionwith the system includes a mechanism which makes
in a contract entered into under sub. (5) the operator aware of whether the equipment is malfunctioning in

(5) A county or municipality may contract with the vendor ofucha way that an inaccurate tabulation of ttetes could be
anelectronic voting system to permit a greater degree of accesslitained.
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(14) It does not employ any mechanism by which a ballot imaintenanceor emegency repair services, training of election
punchedor punctured to record the votes cast by an elector officials and other municipal employees or provision of public

(15) It permits an elector to privately verify the votes selecte@flucationaimaterials for a specified period, or guaranteeing the
by the elector before casting his or her ballot. securityof the computer programs or other equipment or materials

(16) It provides an elector with the opportunity to change h be utilized with the system to prevent election fraud, or such

or her votes and to correct any error or to obtain a replacementq erguarantees as the municipality determines to be appropriate.

aspoiled ballot prior to casting his or her ballot. oty o & 311 o ClEAB 7. Wis. adim. code.

(17) Unlessthe ballot is counted at a central counting location, o )
it includes a mechanism for notifying an elector who attempts2$3 Administration. The board may promulgate reasonable
castan excess number of votes for a singfeeefthat his or her rulesfor the administration of this subchapter.
votesfor that ofice will not be counted, and provides the elector History: 1979 c. 3111985 a. 332 s. 251 (1).
with an opportunity to correct his or her ballot or to receive and“"oss-reference: See also clBAB 7, Wis. adm. code.

casta replacement ballot. 5.94 Sample ballots; publication. When an electronic vot-

(18) If the device consists of an electronic voting machine,iifg system employing a ballot that is distributed to electors is
generatesa complete, permanent paper record showing all votgsed the county and municipal clerk of the county and munieipal
castby each electorthat is verifiable by the electaby either ity in which the polling place designated for use of the system is
visualor nonvisual means as appropriate, before the elector leaeezatedshall cause to be published, in the type B notices, a true
thevoting area, and that enables a manual count or recount of esctinal—-sizecopy of the ballot containing the names dioefs and

vote cast by the elector. candidatesand statements of measures to be voted on, as nearly
History: 1979 c. 31; 1983 a. 484; 1985 a. 304; 2001 a. 16; 2003 a. 265; 2005&S possible, in the form in which they will appear on the official

92, 2011 a. 23, 32 ballot on election day The notice may be published as a newspa-
Cross-refernce: See also ClEAB 7, Wis. adm. code. perinsert. Municipal clerks may post the notice if the remainder

of the type B notice is posted.

5.92 Bond may be required. Before entering into a contract History: 1979 c. 3112001 a, 16.

for the purchase or lease of an electronic voting systeamy bal
lots, voting devices, automatic tabulating equipment or relat&i5 Elector information. The board shall prescribe infor-
equipmentor materials to be used in connection with a systemation to electors in municipalities armbunties using various
any municipality may require the vendor or lessor to provide a peypesof electronic voting systems to be published in lieu of the
formancebond with a licensed surety company as sugetgran- informationspecified in s. 10.02 (3) in type B notices whenever
teeingthe supply of additional equipment, parts or materials, prthe type B notice information is inapplicable.

vision of adequate computer programming, preventiveHistory: 1979 c. 311
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21 GOVERNMENT ACCOUNTABILITY BOARD GAB 7.03

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

Chapter GAB 7
APPROVAL OF ELECTRONIC VOTING EQUIPMENT

GAB 7.01 Application for approval of electronic voting system. GAB 7.03 Continuing approval of electronic voting system.
GAB 7.02 Agency testing of electronic voting system.

Note: Chapter EIBd 7 was renumbered chapter GAB 7 under s. 13.92 (4) (b) voting system for three mock elections, using offices, referenda
1., Stats., and corrections made under s. 13.92 (4) (b) 7., Stats., Register Ap”'questions and candidates provided by the board
2008 No. 628. '

History: Cr. Register, June, 2000, No. 534, &f1-00.

GAB 7.01 Application for approval of electronic vot- GAB 7.02 Agency testing of electronic voting sys-
ing system. (1) An application for approval of an electronictem. (1) The board shall conduct a test of a voting system, sub-
voting system shall be accompanied by all of the following: ~ mitted for approval under s. GAB 7.01, to ensure that it meets the

(a) A signed agreement that the vendor shall pay all Cosqgteria setoutin s. 5.91, Stats. The test shall be conducted using
related to approval of the system, incurredHgyboard, its desig- a mock election for the partisan primary, a mock general election
nees and the vendor. with both a presidential and gubernatorial vote, and a mock non-

(b) Complete specifications for all hardware, firmware an%artlsan election combined with a presidential p_referer_wc_e vote.

' (2) The board may use a panel of local election officials and

software. _ _ electors to assist in its review of the voting system.
: (c) Alltechnical manuals and documentation relatédesys-  (3) The board may require that the voting system be used in
em.

an actual election as a condition of approval.
(d) Complete instruction materials necessary for the operatiofistory: Cr. Register, June, 2000, No. 534, &f1-00.

of the equipment and a description of training available to USers; ag 7.03 Continuing approval of electronic voting

and purchasers. _ _ _ _system. (1) The board may revoke the approval of any existing
(e) Reports from an independent testing authority accreditéidctronic voting system if it does not comply with the provisions
by the national association of state election directors (NASEBY this chapter. As a condition of maintaining the board’s approval
demonstratinghat the voting system conforms to all the standardisr the use of the voting system, the vendor shall inform the board
recommended by the federal elections commission. of all changes in the hardware, firmware and software and all
(f) A signedagreement requiring that the vendor shall immediurisdictions using the voting system.
ately notify the board of any modification to the voting system and (2) The vendor shalll, at its own expense, furnish, to an agent
requiring that the vendor will not offer, for use, sale or lease, afpproved by the board, for placement in escrow, a copy of the pro-
modified voting system, if the board notifies the vendor that tiggams documentation and source code used for any election in the
modifications require that the system be approved again. state.

(9) Alistshowing all the states and municipalities in which the (S)hTTje electronic v((j)tjnghsystem must be celapable of transger-
system has been approved for use and the length of time that:r‘t:ﬂe%itur?] a&?sﬁ%?]tﬁgihem rtO\(/eissi'gﬁEse?f ;O ?g; %‘f[gtosn'c recording
equipment has been in use in those jurisdictions. P P Foe ‘

(2) The board shall determine if the application is complergx(4) The vendor shall ensure that election results can be

A, . . b L ported on election night into a statewide database developed by
and, if itis, shall so notify the vendor in writing. If it is not comine hoard.
_plet?_%_ t_he b_oard shall so notify the vendor and shall detall any(5) For good cause shown, the board may exempt any elec-
Insutliciencies. o tronic voting system from strict compliance with ch. GAB 7.
(3) If the application is complete, the vendor shall prepare thedistory: Cr. Register, June, 2000, No. 534, @#1-00.

Register, April, 2008 N4 6p8
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Manufacturer: Election Systems & Software (ES&S)  Laboratory: Wyle Laboratories
System Name: Unity 3.2.0.0 Rev. 3 Standard: 2002 VSS
Certificate: ESSUnity3200Rev3 Date: May 16, 2012

Scope of Certification

This document describes the scope of the validation and certification of the system defined
above. Any use, configuration changes, revision changes, additions or subtractions from the
described system are not included in this evaluation.

Significance of EAC Certification

An EAC certification is an official recognition that a voting system (in a specific configuration or
configurations) has been tested to and has met an identified set of Federal voting system
standards. An EAC certification is not:
e An endorsement of a Manufacturer, voting system, or any of the system’s components.
e A Federal warranty of the voting system or any of its components.
e A determination that a voting system, when fielded, will be operated in a manner that
meets all HAVA requirements.
e A substitute for State or local certification and testing.
e A determination that the system is ready for use in an election.
e A determination that any particular component of a certified system is itself certified for
use outside the certified configuration.

Representation of EAC Certification

Manufacturers may not represent or imply that a voting system is certified unless it has
received a Certificate of Conformance for that system. Statements regarding EAC certification in
brochures, on Web sites, on displays, and in advertising/sales literature must be made solely in
reference to specific systems. Any action by a Manufacturer to suggest EAC endorsement of its
product or organization is strictly prohibited and may result in a Manufacturer’s suspension or
other action pursuant to Federal civil and criminal law.

System Overview:

ES&S Unity 3.2.0.0 Rev. 3 is comprised of the AutoMARK Voter Assist Terminal (AutoMARK),
DS200 Precinct Digital Scanner (DS200), Model 650 high-speed Central Count Scanner (M650),
Audit Manager (AM), Election Data Manager (EDM) and ES&S Ballot Image Manager(ESSIM),
Hardware Program Manager (HPM), Election Reporting Manager (ERM), Log Monitor Service,
and VAT Previewer.

e AutoMARK Voter Assist Terminal enables voters who are visually or physically impaired
and voters more comfortable reading or hearing instructions and choices in an
alternative language to privately mark optical scan ballots. The AutoMARK supports
navigation through touchscreen, physical keypad or ADA support peripheral such as a
sip and puff device or two position switch.
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e DS200 digital scanner is a paper ballot tabulator designed for use as a polling place
scanner. After the voter makes their selections on their paper ballot, their ballot is
inserted into the unit for immediate tabulation. Both sides of the ballot are scanned at
the same time using a high-resolution image-scanning device that produces ballot
images.

e M®650 high-speed central count scanner is programmed by jurisdiction officials for a
specific election with an election definition from a Zip disk. M650 prints a continuous
audit log to a dedicated audit log printer and can print results reports directly from the
scanner to a second connected printer. The scanner saves results to a Zip disk that
officials can use to format and print results from a PC running Election Reporting
Manager.

e Audit Manager runs in the background of the other Unity programs and provides
password security and a real-time audit log of all user inputs and system outputs.
Election coders use Audit Manager to set Unity system passwords and track user
activity.

e Election Data Manager (EDM) is used to enter the election definition. Typically, a master
election database is created one time and contains all precincts, districts, and precinct
and district relationships. This master file is then used to build each election-specific file
to which election-specific contests can be manually added or merged from a previous
election file.

e ESSIM is a desktop publishing tool that allows users to design and print ES&S paper
ballots. ESSIM uses ballot style information created by EDM to display the WYSIWYG
ballots. Users can then apply typographic formatting (font, size, attributes, etc.) to
individual components of the ballot. Text and graphic frames can also be added to the
ballot.

e Hardware Program Manager (HPM) enables the user to import, format, and convert the
election file; define districts; specify election contests and candidates; create election
definitions for ballot scanning equipment; burn PC Cards, EPROMS, MemoryPacks or
PEBs; and create the Data Acquisition Manager Precinct List. The Hardware
Programming Manager is primarily used for converting the election IFC file for use with
the Election Reporting Manager and for creating and loading election parameters;
however, it may also be used for coding the election.

e Election Reporting Manager (ERM) is ES&S’s election results reporting program. ERM
generates paper and electronic reports for election workers, candidates, and the media.
ERM can also display updated election totals on a monitor as ballot data is tabulated,
and it can send results reports directly to media outlets.

Certified System before Modification:
ES&S Unity 3.2.0.0 Rev. 1
Certification Number: ESSUnity3200Rev1

ES&S Unity 3.2.0.0
Certification Number: ESSUnity3200
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Anomalies and/or Additions addressed in Unity 3.2.0.0 Rev. 3:

The focus of this test campaign was to test all additions and modifications made to the system’s
software, hardware and firmware since the certification of Unity 3.2.0.0. Wyle performed full-
functional testing on the DS200 with the primary focus on the modifications of the DS200

firmware to fix the anomalies addressed specifically in the EAC’s Formal Investigation Report.
These include:

e Intermittent screen freezes, the system lockups and shutdowns which prevents the
voting system from operating in the manner in which it was designed.

e Failure to log all normal and abnormal voting system events.

e Skewing of the ballot resulting in a negative effect on system accuracy.

e Unresponsive Touch Screen

Mark definition:

ES&S’s declared level of mark recognition for the DS200 is a mark across the oval that is 0.2”
long X 0.03”wide at any direction.

Tested Marking Devices:
Bic Grip Roller Pen

Language capability:
System supports: English and Spanish.

Components Included:

This section provides information describing the components and revision level of the primary
components included in this Certification.
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System Software or Firmware Hardware Operating
. . Comments
Component Version Version System or COTS
DS200 1.6.1.0 1.2 Precinct Digital
Scanner
Model 650 2.2.2.0 11,12 Central Count
Scanner, high-
speed
AutoMARK A100 1.3.2906 1.0 ADA Ballot
Marking Device
AutoMARK A200 1.3.2906 11,13 ADA Ballot
Marking Device
Ballot Box 12,13 Plastic ballot box
Hardware
Ballot Box 1.0,1.1,1.2 Metal ballot box
Hardware with diverter
Audit Manager 7.5.2.0
(AM)
Election Data 7.8.1.0
Manager (EDM)
ESS Ballot Image 7.7.1.0
Manager (ESSIM)
Hardware 5.7.1.0
Programming
Manager (HRM)
Election Results 7.5.4.0
Manager (ERM)
Log Monitor 1.0.0.0
Service
AutoMARK 1.3.157
Information
Management
System (AIMS)
VAT Previewer 1.3.2906
Server PC Dell Optiplex
GX20
Server PC Dell Precision
T3500
Client PC Dell Optiplex
760
Ballot on OKI C9650
Demand Printer
Report Printer HP Laser]et
4050N
Zip Disk Results storage for
M650
Headphones Avid FV 60
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System Limitations

This table depicts the limits the system has been tested and certified to meet.

_ Limiting _
Characteristic Limit Comment
Component
Precincts Allowed in an Election HPM/ERM 2900 1639 if using paper ballot
coded by precinct

Precinct included per poll (reporting ERM 1900
limit)
Candidate/counters per election ERM 21000
Maximum candidates HPM 9900

ERM Depends on Limited by 21000 maximum
Contest allowed in an election .

election counters

Candidates/counters allowed per ERM import | ;559
precinct

HPM (ballot 1639 if using paper ballot
Ballot styles allowed per election sequence 5500 coded by style

code)
Contests allowed per ballot style HPM 200 Or number of ballot positions
Precincts allowed per ballot style HPM 1500
Candidates (ballot choices) allowed per | HPM 175
contest

ERM Report 65550 from any tabulator
Count for any precinct element (ERM results | 500000 media

import)
Number of parties allowed HPM 18
“Vote for” per contest HPM 90

Component Limitations:
PAPER BALLOT LIMITATIONS

1. The paper ballot code channel, which is the series of black boxes that appear between the
timing track and ballot contents, limits the number of available ballot variations depending on
how a jurisdiction uses this code to differentiate ballots. The code can be used to differentiate
ballots by Sequence (limited to 1-1639 variations), Type (1-30 variations) or Split (1-40

variations).

2. If Sequence is used as a ballot style ID, it must be unique election-wide and the Split code will

always be 1.

3. If Sequence is used as a precinct ID, it limits the number of styles in a precinct to 1200 (30

Types x 40 Splits).

DS200

1. ADS200 coded for Election Day counting will not support more than 18 precincts.

2. The DS200 does not support more than 40 ballot styles in a single absentee precinct in a
ballot by-style election. If an election definition contains more than 40 ballot styles, the user
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has to define more than one absentee precinct and then separate the ballots into groups for
processing.

3. All optical scan ballots used in a given election must be the same size and have the same
position capacity.

4. An early vote station will only support a maximum limit of 9999 precincts. A large number of
precincts may result in small ballot processing delays.

6. An early vote station will not be able to print a precinct-by-precinct report by default.

MODEL 650
1. The Model 650 supports a maximum 37503 candidates or counters for any election.

2. The M650 does not support more than 100 ballot styles for a single absentee precinctin a
ballot by-style election. If an election definition contains more than 100 ballot styles, the user
has to define more than one absentee precinct and then separate the ballots into groups for
processing

3. All optical scan ballots used in a given election must be the same size and have the same
position capacity.

4. The M650 does not support the Arrow style response area.
5. Ballots must be fed in one particular orientation.

6. The Model 650 can interpret a maximum of 1499 office group codes in an election definition.
(An “office group” is defined as the collection of one or more contests (including rotation) that
always appear together on any ballot style.). This limitation restricts the number of precincts
allowed in an election if “precinct only” offices are defined (District Type PRC) because each
“precinct only” office always appears in a different office group.

AUTOMARK VOTER ASSIST TERMINAL

1. ES&S AutoMARK capacities exceed all documented limitations for the ES&S election
management, vote tabulation and reporting system. For this reason, Election Management
System and ballot tabulator limitations define the boundaries and capabilities of the AutoMARK
system as the maximum capacities of the ES&S AutoMARK are never approached during testing

2. The AutoMARK recognizes ballot content by the code channel. If the Sequence code is used
for Ballot Style ID and the election definition has more than one precinct that uses a specific
ballot style, the AutoMARK will not determine which precinct the ballot is associated with. The
user should not define ballot style names in the election definition that imply precinct.

ELECTION DATA MANAGER
1. In both open and closed primary elections, operational procedures to define the election in
EDM must be strictly followed.

2. The user must input the Party Preference (or Pick Contest) title as ,Party Preference” in the
Office Title box in the Add Office Information window.

3. The user must add a “crossover party” using the Parties option under the County menu when
the election is an open primary with a party preference race.
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4. There is a limitation of 99 candidates for rotation positions. This limit does not apply to
positions that float and do not change candidate order.

5. The maximum number of languages supported is 13.
6. The ability to delete parties under the County and Election menu is not supported.

7. In a primary election, the system does not support displaying the contest(s) from another
party’s ballot if a third party in the election has candidates in that contest.

ES&S BALLOT IMAGE MANAGER
1. ESS Image Manager requires the installation of Adobe Type Manager for assurance that
screen displays of the ballot match the printed ballot.

2. ESSIM does not give a column number or position to straight party candidates in the .ifc. The
user must assign these manually in HPM.

BALLOT ON DEMAND
1. Ballot on Demand requires an Oki printer.

2. Batch Ballot printing is not reflected in any BOD reports.

3. Batch Ballot serial numbers are not supported with multi-page ballots.

HARDWARE PROGRAMMING MANAGER (WINDOWS)

1. Hardware Programming Manager supports no more than 18 parties for a single election. This
limit is reduced to 12 parties, counting “nonpartisan” as a party, for an Open Primary election
that uses two page ballots with the second page containing only non-partisan contests.
Party/partisan contents CANNOT flow between pages in an Open Primary.

2. When coding an election for an Open primary, the user cannot include (in total voting) the
crossover party listed in the Description box in the Election Specifications window. The party
type displays in the numbered description box, but the user should clear the Include check box
next to the crossover party type.

3. When coding an election for an open primary, the party preference contests must be
identified as nonpartisan.

4. There is a maximum of 31 Statistical Party Counters.

5. Change/Add Polling Place
e A polling place may be identified to contain all precinct in the election
e There is a limit of 80 Precincts that can be assigned to a Polling Place with the following
exceptions:
e The M100 and DS200 have a limit of 18 individually selected precincts that can be
assigned to a polling place.
6. Ballot Styles

e In an Open Primary, the number of contest associated with any party (or ,,nonpartisan
designation) within a ballot style cannot exceed 70. For an Open Primary election, this
limitation replaces the 200 contest limit.
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7. Districts
e Adistrict is identified by a code that contains 7 positions but is constructed of a 3
position District Type code and a 4 position District code within the type. There are a
limit of 19 District Types and 39 Districts for any given type except for the ,,PRC" district
type. The “PRC” district type is used in an election where virtually all precincts have one
or two unique precinct specific contests. When the “PRC” district type is active, the
District code is designated by the 4 position precinct ID code. The number of precincts
that can use this code is a function of the election content and limited by the M650. See
“Section 2.2.1.”
e A precinct can only have 39 total districts associated with it.
8. Candidates
e The maximum number of candidate rotations per contest is 140. This includes candidate
position sets where candidate order is not changed, but use alternate position numbers.

ELECTION REPORTING MANAGER
1. The Election Reporting Manager requires a minimum monitor screen resolution of 800 x 600.

2. ERM's maximum page size for reports is 5,000 pages.

3. Serve650 continues to run after ERM is stopped via the Windows Task Manager. If the ERM
task is ended, Serve650 must also be canceled, or the PC rebooted.

6. Mixed equipment within a single SPP file is not supported. Each equipment type must have
its own SPP file.

7. Contest/Precinct selection pop up display limited to 2,900 contests/precincts.

8. Dynamic Precinct Reports are not supported when updating results from iVotronic Audit
Data.

9. Foreign characters are not supported in ERM. This has to do with the creation of the XML
results file out of ERM.

10. Generating a District Canvass Report without first properly creating a .DST file can result in
inaccurate totals reports and inconsistent report formatting.

11. When retrieving election data from DS200 tabulators; ERM supports a maximum of 1900

precincts for an “All Precincts Included” Poll.

AUTOMARK INFORMATION MANAGEMENT SYSTEM (AIMS)
If the number of precincts imported from Election Data Manager exceeds 840, an election

administrator must manually configure the code channel for precinct number 840 within AIMS.
Code channel information for all other precincts imports properly.

Functionality

Supported Functionality Declaration

Feature/Characteristic Yes/No Comment
Voter Verified Paper Audit Trails
VVPAT N
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Feature/Characteristic Yes/No | Comment
Accessibility

Forward Approach Y
Parallel (Side) Approach N
Closed Primary

Primary: Closed Y
Open Primary

Primary: Open Standard (provide definition of how supported) Y
Primary: Open Blanket (provide definition of how supported) N
Partisan & Non-Partisan:

Partisan & Non-Partisan: Vote for 1 of N race Y
Partisan & Non-Partisan: Multi-member (“vote for N of M”) board Y
races

Partisan & Non-Partisan: “vote for 1” race with a single candidate Y
and write-in voting

Partisan & Non-Partisan “vote for 1” race with no declared Y
candidates and write-in voting

Write-In Voting;:

Write-in Voting: System default is a voting position identified for Y
write-ins.

Write-in Voting: Without selecting a write in position. Y
Write-in: With No Declared Candidates Y
Write-in: Identification of write-ins for resolution at central count Y
Primary Presidential Delegation Nominations & Slates:

Primary Presidential Delegation Nominations: Displayed delegate N
slates for each presidential party

Slate & Group Voting: one selection votes the slate. N
Ballot Rotation:

Rotation of Names within an Office; define all supported rotation Y
methods for location on the ballot and vote tabulation/reporting

Straight Party Voting:

Straight Party: A single selection for partisan races in a general Y
election

Straight Party: Vote for each candidate individually Y
Straight Party: Modify straight party selections with crossover votes | Y
Straight Party: A race without a candidate for one party Y
Straight Party: “N of M race (where “N”>1) Y
Straight Party: Excludes a partisan contest from the straight party Y
selection

Cross-Party Endorsement:

Cross party endorsements, multiple parties endorse one candidate. Y

Split Precincts:
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Feature/Characteristic Yes/No | Comment

Split Precincts: Multiple ballot styles Y

Split Precincts: P & M system support splits with correct contests and | Y

ballot identification of each split

Split Precincts: DRE matches voter to all applicable races. N

Split Precincts: Reporting of voter counts (# of voters) to the precinct | Y System lists the # of

split level; Reporting of vote totals is to the precinct level voters.

Vote N of M:

Vote for N of M: Counts each selected candidate, if the maximum is Y

not exceeded.

Vote for N of M: Invalidates all candidates in an overvote (paper) Y

Recall Issues, with options:

Recall Issues with Options: Simple Yes/No with separate N

race/election. (Vote Yes or No Question)

Recall Issues with Options: Retain is the first option, Replacement N

candidate for the second or more options (Vote 1 of M)

Recall Issues with Options: Two contests with access to a second N

contest conditional upon a specific vote in contest one. (Must vote

Yes to vote in 2™ contest.)

Recall Issues with Options: Two contests with access to a second N/A Overturned - US

contest conditional upon any vote in contest one. (Must vote Yes to District

vote in 2™ contest.) Court 7/29/03: CA
Election
Code sect. 11383

Cumulative Voting

Cumulative Voting: Voters are permitted to cast, as many votes as N

there are seats to be filled for one or more candidates. Voters are not

limited to giving only one vote to a candidate. Instead, they can put

multiple votes on one or more candidate.

Ranked Order Voting

Ranked Order Voting: Voters can write in a ranked vote. N

Ranked Order Voting: A ballot stops being counting when all ranked | N

choices have been eliminated

Ranked Order Voting: A ballot with a skipped rank counts the vote N

for the next rank.

Ranked Order Voting: Voters rank candidates in a contest in order of | N

choice. A candidate receiving a majority of the first choice votes
wins. If no candidate receives a majority of first choice votes, the last
place candidate is deleted, each ballot cast for the deleted candidate
counts for the second choice candidate listed on the ballot. The
process of eliminating the last place candidate and recounting the

ballots continues until one candidate receives a majority of the vote
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Feature/Characteristic Yes/No | Comment
Ranked Order Voting: A ballot with two choices ranked the same, N
stops being counted at the point of two similarly ranked choices.

Ranked Order Voting: The total number of votes for two or more N
candidates with the least votes is less than the votes of the candidate

with the next highest number of votes, the candidates with the least

votes are eliminated simultaneously and their votes transferred to

the next-ranked continuing candidate.

Provisional or Challenged Ballots

Provisional/Challenged Ballots: A voted provisional ballots is Y
identified but not included in the tabulation, but can be added in the
central count.

Provisional/Challenged Ballots: A voted provisional ballots is Y
included in the tabulation, but is identified and can be subtracted in

the central count

Provisional/Challenged Ballots: Provisional ballots maintain the Y
secrecy of the ballot.

Overvotes (must support for specific type of voting system)

Overvotes: P & M: Overvote invalidates the vote. Define how Y
overvotes are counted.

Overvotes: DRE: Prevented from or requires correction of N
overvoting.

Overvotes: If a system does not prevent overvotes, it must count Y
them. Define how overvotes are counted.

Overvotes: DRE systems that provide a method to data enter N
absentee votes must account for overvotes.

Undervotes

Undervotes: System counts undervotes cast for accounting purposes | Y
Blank Ballots

Totally Blank Ballots: Any blank ballot alert is tested. Y
Totally Blank Ballots: If blank ballots are not immediately processed, | Y
there must be a provision to recognize and accept them

Totally Blank Ballots: If operators can access a blank ballot, there Y
must be a provision for resolution.

Networking

Wide Area Network — Use of Modems N
Wide Area Network — Use of Wireless N
Local Area Network — Use of TCP/IP N
Local Area Network — Use of Infrared N
Local Area Network — Use of Wireless N
FIPS 140-2 validated cryptographic module N
Used as (if applicable):

Precinct counting device Y DS200
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Feature/Characteristic

Yes/No

Comment

Central counting device

M650
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State of Wisconsin \ Government Accountability Board

212 East Washington Avenue, 3" Floor
Post Office Box 7984

Madison, WI 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE DAVID G. DEININGER
Chairperson

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the August 28, 2012 Board Meeting
TO: Members, Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Government Accountability Board

Prepared and Presented by:
Michael Haas, Staff Counsel

SUBJECT: 2012 Recall Elections and Senate District 21 Recount

As the Board is aware, the G.A.B. and local election officials conducted recall elections for six
state offices on June 5, 2012 — the offices of Governor, Lieutenant Governor, and State Senate
Districts 13, 21, 23, and 29. These elections, of course, were the culmination of a series of recall
elections which started in 2011.

Conducting the additional statewide primary and recall elections in May and June, immediately
after the regular Spring Election, continued to stretch and stress Wisconsin’s system for
conducting elections, at both the State and local levels. Municipal and county clerks have raised
concerns regarding the impact of the elections on local budgets, as well as the increasing number
of clerks and election inspectors who have either decided to or are considering terminating their
service due to the number of recent elections and the complexity of and continually changing
statutes governing elections.

After an initial vote margin of 834 votes in the 21% Senate District recall election, Senator Van
Wanggaard filed a recount petition and a recount was conducted in Racine County, resulting in
certified results reflecting a margin of 819 votes. Once again, the recount process confirmed the
reliability of the voting equipment in tabulating ballots cast by voters. Board staff issued the
recount order, held a planning teleconference with Racine County Clerk Wendy Christensen and
the candidates’ representatives, and posted daily updates of the recount status. This was the
second recount conducted by the Racine County Board of Canvassers for a state office this year,
and Clerk Christensen and the canvassing board conducted a well-organized recount.

In addition to certifying election results, recounts are an opportunity to review practices and
procedures used by election inspectors and municipal clerks. The 21* Senate District recount
was no exception, and it revealed several practices that need to be improved and issues that need
to be addressed in future elections, particularly in the City of Racine. For example, some voters
were allowed to receive a ballot without signing the poll list, some registration applications were
not completed properly by the City Clerk, some inspectors made incorrect decisions regarding
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acceptable documents to establish a voter’s residence, and some chief inspectors were unable to
properly regulate the conduct of observers.

Similar issues most likely arose at polling places around the State, but were highlighted in
Racine County due to the close election. Director Kennedy committed G.A.B. staff and
resources to assist the City of Racine in preparing for the fall elections with the goal of
improving the consistency of its training for inspectors and its polling place procedures, and for
for inspectors and polling place procedures through the State. Board staff conducted several
teleconferences with the Racine County Clerk, Racine City Clerk, and Mayor of Racine to
discuss challenges in recruiting a sufficient number of election inspectors, training curriculum,
and conduct of election observers. Ross Hein, Allison Coakley, and David Buerger attended the
City’s training session for election inspectors and provided input and clarification, and also met
with the Racine Police Chief to discuss law enforcement’s role in preparing for elections.

In addition, Director Kennedy and four other staff members travelled to the City of Racine and
several surrounding municipalities for the Partisan Primary election on August 14" to observe
polling place procedures. While the Partisan Primary in Racine County was uneventful, it was
evident that the City of Racine had made improvements in training its election inspectors and
emphasizing areas that had been deficient at the June recall election.

Board staff has also incorporated lessons learned from the Racine recount and input from
observers at City of Racine polling places and around the State into its “Back to Basics” planning
initiative for the August and November elections. Issues such as residency qualifications for
voters, proper proof of residence, signing the poll lists, and observer conduct are points of
emphasis in the Board’s training and communications to clerks this fall.

Rules relating to election observers warrant specific mention. Reports from Racine and other
locations in recent elections demonstrate that some election observers have become increasingly
aggressive and sometimes disruptive in their behavior. At some locations certain election
observers have interacted with and even harassed voters, intimidated inspectors, and effectively
taken control of the polling place. The Board has issued guidance to organizations sponsoring
observers as well as to municipal clerks to remind them of the regulations governing observers
and to request their assistance in ensuring an orderly process at the polling place.

Board staff will continue working with local election officials in Racine and throughout the state

in preparing for the General Election and seeking continued improvements in the administration
of future elections. No Board action is requested at this time.
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Wisconsin Government Accountability Board
For members of the public

SCOPE OF REGULATION
“POLITICAL PURPOSE”

This Guideline is provided as an information resource only. For authoritative advice, contact
the Wisconsin Government Accountability Board.

Under Chapter 11, Wisconsin Statutes, every person, including an individual or organization,
who makes disbursements for “a political purpose” is subject to various registration and
reporting requirements. The Government Accountability Board has adopted GAB Admin Rule
1.28 (3) to help clarify the meaning of “political purpose.” The following version of GAB 1.28 (3)
is now in effect:

GAB 1.28 (3) A communication is for a "political purpose” if either of the following applies:
(a) The communication contains terms such as the following or their functional equivalents with
reference to a clearly identified candidate and unambiguously relates to the campaign of that
candidate:

. "Vote for;"

. "Elect;"

. "Support;"

. "Cast your ballot for;"

. "Smith for Assembly;"

"Vote against;"

"Defeat;" or

. "Reject."

ONOUTAWN R

(b) The communication is susceptible of no reasonable interpretation other than as an appeal to vote
for or against a specific candidate.

Whether a communication is susceptible of no reasonable interpretation other than as an appeal to
vote for or against a specific candidate must be determined on a case-by-case basis. The Board will
consider the following factors in determining whether a communication is susceptible of no reasonable
interpretation other than as an appeal to vote for or against a specific candidate:

If a communication includes a reference to or depiction of a clearly identified candidate, is
made during the period beginning on the 60th day preceding a general, special, or spring
election and ending on the date of that election, or is made during the period beginning on
the 30th day preceding a primary election and ending on the date of that election and the
communication --

1. Refers to the personal qualities, character, or fitness of that candidate;
2. Supports or condemns that candidate's position or stance on issues; or
3. Supports or condemns that candidate's public record.

Other factors may also be relevant and the existence of the above factors is not necessarily
determinative.

A communication that does not mention an election, candidacy, candidate, political party, or
voting by the general public; does not take a position on a candidate’s or officeholder’'s
character, record, qualifications, or fitness for office; or focuses on a legislative or executive

Prepared by the Wisconsin Government Accountability Board. 212 E. Washington Ave., 3rd Floor, Madison, WI 53703
(608) 266-8005 Website: http://gab.wi.gov
August 2012. Visit the Board’s website to ensure you have the most current version of this Guideline. GAB 1285
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matter or issue and urges a candidate to take a particular position or action with respect to the
matter or issue or urges the public to contact a candidate with respect to the matter or issue is
not a communication for a political purpose subject to regulation.

For authoritative advice, consult the Board directly.
Legal references: 8811.01, Wisconsin Statutes; GAB 1.28, Wis. Adm. Code (as modified by legal

stipulation regarding enforcement—Wisconsin Club for Growth, Inc., et al. v. Gordon Myse, et al.,
Case No. 10-CV-427 — U.S. District Court for the Western District of Wisconsin).

Prepared by the Wisconsin Government Accountability Board. 212 E. Washington Ave., 3rd Floor, Madison, WI 53703
(608) 266-8005 Website: http://gab.wi.gov

August 2012. Visit the Board’s website to ensure you have the most current version of this Guideline. GAB 1285
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State of Wisconsin \ Government Accountability Board

212 East Washington Avenue, 3" Floor
Post Office Box 7984

Madison, WI 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE DAVID G. DEININGER
Chairperson

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the August 28, 2012 Board Meeting
TO: Members, Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Government Accountability Board

Prepared and Presented by:
Michael Haas, Staff Counsel

SUBJECT: Electronic Proof of Residence Documents

Summary

Attached are requests submitted to the Government Accountability Board by Attorney Ann Jacobs on
behalf of the Wisconsin Election Protection Legal Coordinating Committee, and Attorney Rebecca
Mason on behalf of the Institute for One Wisconsin, which encourage the Board to approve electronic
documents as a sufficient form of proof of residence for voters required to present such proof as part of
the registration process. Board staff has considered this issue over the past several months in several
contexts, and is reluctant to permit the use of electronic documents without action by the Board and/or
the Legislature. This memorandum outlines the Board staff’s current interpretation of the relevant
statutes governing proof of residence documents, and staff’s recommendation that the use of such
electronic documents not be permitted prior to receiving further feedback from local election officials
and the public.

Background

Wis. Stat. §6.34 requires that certain individuals provide proof of their current residence as part
of the voter registration process. Proof of residency documents must be presented by electors
who register by mail if they have not yet voted in Wisconsin, and by electors who register during
the late registration period or on Election Day. Wis. Stat. §6.34(2). The relevant statutory
language is as follows:

Upon completion of a registration form prescribed under s. 6.33, each eligible
elector who is required to register under s. 6.27, who is not a military elector or an
overseas elector, and who registers after the close of registration under s. 6.29 or
6.86 (3) (a) 2., shall provide an identifying document that establishes proof of
residence under sub. (3). Each eligible elector who is required to register under s.
6.27, who is not a military elector or an overseas elector, who registers by mail,
and who has not voted in an election in this state shall, if voting in person, provide
an identifying document that establishes proof of residence under sub. (3) or, if
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voting by absentee ballot, provide a copy of an identifying document that
establishes proof of residence under sub. (3). If the elector registered by mail, the
identifying document may not be a residential lease. (emphasis added).

With the increasing use of electronic documents to communicate and complete transactions
generally in today’s society, Board staff has responded to a number of inquiries regarding
whether electronic versions of documents are acceptable to satisfy the proof of residence
requirement. Some voters and clerks assert that voters ought to be able to show an election
inspector a bank statement or utility bill on a laptop at the polling place, or on a smartphone.
Proof of residence documents are reviewed and noted by election inspectors but the paper
documents are not retained. Staff has been reluctant to expand the permissible forms of
documents to include electronic records without the Board’s approval of such an interpretation.
Staff believes it is also important to obtain and evaluate feedback from municipal clerks
regarding the feasibility of accepting electronic proof of residence documents and accurately
recording the type of document presented. The practicality of implementing such a change
shortly before the General Election poses some significant challenges.

Staff has not located a statute which specifies whether a document includes a copy or only an
original of a record. Webster’s Dictionary defines “document” as “proof, evidence,” or “an
original or official paper relied on as the basis, proof, or support of something,” or “a writing
conveying information.” These definitions may support an interpretation that a proof of
residence document must be a paper document.

Other statutory provisions recognize and support the broader use of electronic documents as
equivalent to paper documents. Chapter 137 regulates and seeks to facilitate broader use of
electronic transactions in the conduct of business, commercial, and governmental affairs. Wis.
Stat. §13.11(7) defines “electronic record” as ‘““a record that is created, generated, sent,
communicated, received, or stored by electronic means.” Wis. Stat. §137.15 provides that a
record or signature may not be denied legal effect or enforceability solely because it is in
electronic form, and that an electronic record satisfies a legal requirement that a record be in
writing. Wis. Stat. §137.25 also states that “Unless otherwise provided by law, with the consent
of a governmental unit of this state that is to receive a record, any record that is required by law
to be submitted in writing to that governmental unit and that requires a written signature may be
submitted as an electronic record, and if submitted as an electronic record may incorporate an
electronic signature.” The Department of Administration is responsible for promulgating rules
concerning the use of electronic records, to promote consistency regarding the use of electronic
records and electronic signatures by governmental agencies.

Although accepting electronic documents to establish proof of residence makes sense from a
policy standpoint given the trends of modern commerce and daily life, Board staff believes that it
needs to further research whether the Board may permit the use of such electronic documents
under current law, and whether it should do so as a policy matter. These decisions require
consultation with the Department of Administration and obtaining feedback from our municipal
clerk partners and the public, which will not be possible to complete before the Board’s August
meeting. Unless the Board holds a special meeting, the only other meeting prior to the
November 6 General Election will be October 23, 2012, which is too close to the election to
make such a significant change in the Board’s current interpretation of the statutes pertaining to
proof of residence documents.
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Board staff recommends that the Board decline the request of organizations supporting the use of
electronic documents to establish proof of residency at this time, and that the staff should return
to the Board with a more permanent recommendation after completing additional research,
including consultation with the Department of Administration and local election officials.

Recommended Motion: Board staff shall continue to interpret Wis. Stat. §6.34 to require paper
documents to establish proof of residency for purposes of voter registration. Staff is directed to
continue researching regulations regarding the use of electronic documents and present
additional recommendations at a subsequent Board meeting.

168



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 286.

3 Updated 0910 Wis. Stats. Database AUTHENTICATIONS AND ELECTRONIC TRANSACTIONS

“All the damages™ in sub. (8) incorporates the American rule of damages that attor-
ney fees are not recoverable by a prevailing party unless certain exceptions apply.
Bank One, Wisconsin v. Koeh, 2002 W1 App 176, 256 Wis. 2d 618, 649 N.W.2d 339,
01~2174.

SUBCHAPTER II

ELECTRONIC TRANSACTIONS AND RECORDS;
ELECTRONIC NOTARIZATION AND
ACKNOWLEDGEMENT

137.11 Definitions. In this subchapter:

(1) “Agreement” means the bargain of the parties in fact, as
found in their language or inferred from other circumstances and
from rules, regulations, and procedures given the effect of agree-
ments under laws otherwise applicable to a particular transaction.

(2) “Automated transaction” means a transaction conducted
or performed, in whole or in part, by electronic means or by the
use of electronic records, in which the acts or records of one or
both parties are not reviewed by an individual in the ordinary
course in forming a contract, performing under an existing con-
tract, or fulfilling an obligation required by the transaction.

(3) “Computer program” means a set of statements or instruc-
tions to be used directly or indirectly in an information processing
system in order to bring about a certain result.

(4) “Contract” means the total legal obligation resulting from
the parties’ agreement as affected by this subchapter and other
applicable law.

(5) “Electronic” means relating to technology having electri-
cal, digital, magnetic, wireless, optical, electromagnetic, or simi-
lar capabilities.

(6) “Electronic agent” means a computer program or an elec-
tronic or other automated means used independently to initiate an
action or respond to electronic records or performances in whole
or in part, without review or action by an individual.

(7) “Electronic record” means a record that is created, gener-
ated, sent, communicated, received, or stored by electronic
means.

(8) “Electronic signature” means an electronic sound, sym-
bol, or process attached to or logically associated with a record
and executed or adopted by a person with the intent to sign the
record.

(9) “Governmental unit” means:

(a) An agency, department, board, commission, office, author-
ity, institution, or instrumentality of the federal government or of
a state or of a political subdivision of a state or special purpose dis-
trict within a state, regardless of the branch or branches of govern-
ment in which it is located.

(b) A political subdivision of a state or special purpose district
within a state.

(c) An association or society to which appropriations are made
by law.

(d) Any body within one or more of the entities specified in
pars. (a) to (c) that is created or authorized to be created by the con-
stitution, by law, or by action of one or more of the entities speci-
fied in pars. (a) to (c).

(e) Any combination of any of the entities specified in pars. (a)
to (d).

(10) “Information” means data, text, images, sounds, codes,
computer programs, software, databases, or the like.

(11) “Information processing system” means an electronic
system for creating, generating, sending, receiving, storing, dis-
playing, or processing information.

(12) “Record” means information that is inscribed on a tangi-
ble medium or that is stored in an electronic or other medium and
is retrievable in perceivable form.

137.12

(13) “Security procedure” means a procedure employed for
the purpose of verifying that an electronic signature, record, or
performance is that of a specific person or for detecting changes
or errors in the information in an electronic record. The term
includes a procedure that requires the use of algorithms or other
codes, identifying words or numbers, encryption, callback, or
other acknowledgment procedures.

(14) “State” means a state of the United States, the District of
Columbia, Puerto Rico, the U.S. Virgin Islands, or any territory or
insular possession subject to the jurisdiction of the United States.
The term includes an Indian tribe or band, or Alaskan native vil-
lage, which is recognized by federal law or formally acknowl-
edged by a state.

(15) “Transaction” means an action or set of actions occurring
between 2 or more persons relating to the conduct of business,
commercial, or governmental affairs.

History: 2003 a. 294,

13712 Application. (1) Except as otherwise provided in
sub. (2) and except in ss. 137.25 and 137.26, this subchapter
applies to electronic records and electronic signatures relating to
a transaction.

(2) Except as otherwise provided in sub. (3), this subchapter
does not apply to a transaction to the extent it is governed by:

(a) Any law governing the execution of wills or the creation
of testamentary trusts;

(b) Chapters 401 and 403 to 410, other than s. 401.306.

(2m) This subchapter does not apply to any of the following
records or any transaction evidenced by any of the following
records:

(a) Records governed by any law relating to adoption, divorce,
or other matters of family law.

(b) Notices provided by a court.

(c) Court orders.

(d) Official court documents, including briefs, pleadings, and
other writings, required to be executed in connection with court
proceedings.

(2p) This subchapter applies to a transaction governed by the
federal Electronic Signatures in Global and National Commerce
Act, 15USC 7001, et seq., but this subchapter is not intended to
limit, modify, or supersede 15 USC 7001 (c).

(2r) To the extent that it is excluded from the scope of 15 USC
7003, this subchapter does not apply to a notice to the extent that
it is governed by a law requiring the furnishing of any notice of:

(a) The cancellation or termination of utility services, includ-
ing water, heat, and power service.

(b) Default, acceleration, repossession, foreclosure, or evic-
tion, or the right to cure, under a credit agreement secured by or
a rental agreement for a primary residence of an individual,

(c) The cancellation or termination of health insurance or
benefits or life insurance benefits, excluding annuities;

(d) Recall of a product, or material failure of a product, that
risks endangering health or safety; or

(e) A law requiring a document to accompany any transporta-
tion or handling of hazardous materials, pesticides, or other toxic
or dangerous materials.

(3) This subchapter applies to an electronic record or elec-
tronic signature otherwise excluded from the application of this
subchapter under subs. (2), (2m), and (2r) to the extent it is gov-
erned by a law other than those specified in subs. (2), (2m), and
(2r).

(4) A transaction subject to this subchapter is also subject to
other applicable substantive law.

(5) This subchapter applies to the state of Wisconsin, unless
otherwise expressly provided.

(6) To the extent there is a conflict between this subchapter

and ch. 407, ch. 407 governs.
History: 2003 a. 294; 2009 a, 320, 322,
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Legal Effects of Electronic Transactions. Serum. Wis. Law. Feb. 2005.

137.13 Use of electronic records and electronic signa-
tures; variation by agreement. (1) This subchapter does not
require a record or signature to be created, generated, sent, com-
municated, received, stored, or otherwise processed or used by
electronic means or in electronic form.

(2) This subchapter applies only to transactions between par-
ties each of which has agreed to conduct transactions by electronic
means. Whether the parties agree to conduct a transaction by elec-
tronic means is determined from the context and surrounding cir-
cumstances, including the parties’ conduct.

(3) A party that agrees to conduct a transaction by electronic
means may refuse to conduct other transactions by electronic
means. The right granted by this subscction may not be waived
by agreement.

(4) Except as otherwise provided in this subchapter, the effect
of any provision of this subchapter may be varied by agreement.
Use of the words “unless otherwise agreed,” or words of similar
import, in this subchapter shall not be interpreted to preclude other
provisions of this subchapter from being varied by agreement.

(5) Whether an electronic record or electronic signature has
legal consequences is determined by this subchapter and other

applicable law.
History: 2003 a. 294.

137.14 Construction. This subchapter shall be construed
and applied:

(1) To facilitate electronic transactions consistent with other
applicable law;

(2) To be consistent with reasonable practices concerning
electronic transactions and with the continued expansion of those
practices; and

(3) To effectuate its general purpose to make uniform the law
with respect to the subject of this subchapter among states enact-
ing laws substantially similar to the Uniform Electronic Transac-
tions Act as approved and recommended by the National Confer-
ence of Commissioners on Uniform State Laws in 1999.

History: 2003 a. 294.

137.15 Legal recognition of electronic records, elec-
tronic signatures, and electronic contracts. (1) A record
or signaturc may not be denied legal effect or enforceability solely
because it is in electronic form.

(2) A contract may not be denied legal effect or enforceability
solely because an electronic record was used in its formation.

(3) If a law requires a record to be in writing, an electronic
record satisfies that requirement in that law.

(4) If alaw requires a signature, an electronic signature satis-

fies that requirement in that law.
History: 2003 a. 294.

137.16 Provision of information in writing; presenta-
tion of records. (1) If parties have agreed to conduct a transac-
tion by electronic means and a law requires a person to provide,
send, or deliver information in writing to another person, a party
may satisfy the requirement with respect to that transaction if the
information is provided, sent, or delivered, as the case may be, in
an electronic record capable of retention by the recipient at the
time of receipt. An electronic record is not capable of retention
by the recipicnt if the sender or its information processing system
inhibits the ability of the recipient to print or store the electronic
record.

(2) If a law other than this subchapter requires a record to be
posted or displayed in a certain manner, to be sent, communicated,
or transmitted by a specified method, or to contain information
that is formatted in a certain manner, then:

(a) The record shall be posted or displayed in the manner speci-
fied in the other law.
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(b) Except as otherwise provided in sub. (4) (b), the record
shall be sent, communicated, or transmitted by the method speci-
fied in the other law.

(c) The record shall contain the information formatted in the
manner specified in the other law.

(3) If a sender inhibits the ability of a recipient to store or print
an electronic record, the electronic rccord is not enforceable
against the recipient.

(4) The requirements of this section may not be varied by
agreement, but:

(a) To the extent a law other than this subchapter requires infor-
mation to be provided, sent, or delivered in writing but permits
that requirement to be varied by agreement, the requirement under
sub. (1) that the information be in the form of an electronic record
capable of retention may also be varied by agreement; and

(b) A requirement under a law other than this subchapter to
send, communicate, or transmit a record by 1st—class or regular
mail or with postage prepaid may be varied by agreement to the
extent permitted by the other law.

History: 2003 a. 294,

137.17 Attribution and effect of electronic records and
electronic signatures. (1} An electronic record or electronic
signature is attributable to a person if the electronic record or elec-
tronic signature was created by the act of the person. The act of
the person may be shown in any manner, including a showing of
the efficacy of any security procedure applied to determine the
person to which the electronic record or electronic signature was
attributable.

(2) The effect of an electronic record or electronic signature
that is attributed to a person under sub. (1) is determined from the
context and surrounding circuimstances at the time of its creation,
execution, or adoption, including the parties’ agreement, if any,
and otherwise as provided by law.

History: 2003 a. 294,

137.18 Effect of change or error. (1) If a change or error
in an electronic record occurs in a transmission between parties to
a transaction, then:

(a) If the parties have agreed to use a security procedure to
detect changes or errors and one party has conformed to the proce-
dure, but the other party has not, and the nonconforming party
would have detected the change or error had that party also con-
formed, the conforming party may avoid the effect of the changed
or erroneous electronic record.

(b) In an automated transaction involving an individual, the
individual may avoid the effect of an electronic record that
resulted from an error made by the individual in dealing with the
electronic agent of another person if the electronic agent did not
provide an opportunity for the prevention or correction of the error
and, at the time the individual learns of the error, the individual:

1. Promptly notifies the other person of the error and that the
individual did not intend to be bound by the electronic record
received by the other person;

2. Takes reasonable steps, including steps that conform to the
other person’s reasonable instructions, to return to the other per-
son or, if instructed by the other person, to destroy the consider-
ation received, if any, as a result of the erroneous electronic
record; and

3. Has not used or received any benefit or value from the con-
sideration, if any, received from the other person.

(2) If neither sub. (1) (a) nor (b) applies, the change or error
has the effect provided by other law, including the law of mistake,
and the parties’ contract, if any.

(3) Subsections (1) (b) and (2) may not be varied by agree-
ment.

History: 2003 a. 294,

137.19 Notarization and acknowledgement. If a law
requires a signature or record to be notarized, acknowledged, veri-
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fied, or made under oath, the requirement is satisfied if the elec-
tronic signature of the person authorized to administer the oath or
to make the notarization, acknowledgment, or verification,
together with all other information required to be included by
other applicable law, is attached to or logically associated with the
signature or record.

History: 2003 a. 294.

137.20 Retention of electronic records; originals.
(1) Except as provided in sub. (6), if a law requires that a record
be retained, the requirement is satisfied by retaining the informa-
tion set forth in the record as an clectronic record which:

(a) Accurately reflects the information set forth in the record
after it was first generated in its final form as an electronic record
or otherwise; and

(b) Remains accessible for later reference.

(2) A requirement to retain a record in accordance with sub.
(1) does not apply to any information the sole purpose of which
is to enable the record to be sent, communicated, or received.

(3) A person may comply with sub. (1) by using the services
of another person if the requirements of that subsection are satis-
fied.

(4) Except as provided in sub. (6), if a law requires a record to
be presented or retained in its original form, or provides conse-
quences if the record is not presented or retained in its original
form, a person may comply with that law by using an electronic
record that is retained in accordance with sub. (1).

(5) Except as provided in sub. (6), if a law requires retention
of a check, that requirement is satisfied by retention of an elec-
tronic record containing the information on the front and back of
the check in accordance with sub. (1).

(6) (a) Except as provided in sub. (6), a record retained as an
electronic record in accordance with sub. (1) satisfies a law requir-
ing a person to retain a record for evidentiary, audit, or like pur-
poses, unless a law enacted after May 5, 2004 specifically prohib-
its the use of an electronic record for the specified purpose.

(b) A governmental unit that has custody of a record is also fur-
ther subject to the retention requirements for public records of
state agencies, and the records of the University of Wisconsin
Hospitals and Clinics Authority established under ss. 16.61, and
16.611 and the retention requirements for documents of local gov-
ernmental units established under s. 16.612.

(7) The public records board may promulgate rules prescrib-
ing standards consistent with this subchapter for retention of
records by state agencies, the University of Wisconsin Hospitals
and Clinics Authority and local governmental units.

(8) This section does not preclude a governmental unit of this
state from specifying additional requirements for the retention of

any record subject to the jurisdiction of that governmental unit.
History: 2003 a. 294,

137.21 Admissibility in evidence. In a proceeding, a
record or signature may not be excluded as evidence solely
because it is in electronic form.

History: 2003 a.294.

137.22 Automated transactions. In an automated transac-
tion:

(1) A contract may be formed by the interaction of electronic
agents of the parties, even if no individual was aware of or
reviewed the electronic agent’s actions or the resulting terms and
agreements.

(2) A contract may be formed by the interaction of an elec-
tronic agent and an individual, acting on the individual’s own
behalf or for another person, including by an interaction in which
the individual performs actions that the individual is free to refuse
to perform and which the individual knows or has reason to know
will cause the electronic agent to complete the transaction or per-
formance.

137.24

(3) The terms of a contract under sub. (1) or (2) are governed
by the substantive law applicable to the contract.
History: 2003 a. 294,

137.23 Time and place of sending and receipt.
(1) Unless otherwise agreed between the sender and the recipi-
ent, an electronic record is sent when it:

(a) Is addressed properly or otherwise directed properly to an
information processing system that the recipient has designated or
uses for the purpose of receiving electronic records or information
of the type sent and from which the recipient is able to retrieve the
electronic record;

(b) Is in a form capable of being processed by that system; and

(c¢) Enters an information processing system outside the con-
trol of the sender or of a person that sent the electronic record on
behalf of the sender or enters a region of the information process-
ing system designated or used by the recipient which is under the
control of the recipient.

(2) Unless otherwise agreed between a sender and the recipi-
ent, an electronic record is received when:

(a) It enters an information processing system that the recipient
has designated or uses for the purpose of receiving electronic
records or information of the type sent and from which the recipi-
ent is able to retrieve the electronic record; and

(b) Itis in a form capable of being processed by that system.

(3) Subsection (2) applies even if the place where the informa-
tion processing system is located is different from the place where
the electronic record is deemed to be reecived under sub. (4).

(4) Unless otherwise expressly provided in the electronic
record or agreed between the sender and the recipient, an elec-
tronic record is deemed to be sent from the sender’s place of busi-
ness and to be received at the recipient’s place of business. For
purposes of this subsection:

(a) If the sender or recipient has more than one place of busi-
ness, the place of business of that person is the place having the
closest relationship to the underlying transaction.

(b) Ifthe sender or the recipient does not have a place of busi-
ness, the place of business is the sender’s or recipient’s residence,
as the case may be.

(5) An electronic record is received under sub. (2) even if no
individual is aware of its receipt.

(6) Receipt of an electronic acknowledgment from an infor-
mation processing system described in sub. (2) establishes that a
record was received but, by itself, does not establish that the con-
tent sent corresponds to the content received.

(7) If a person is aware that an electronic record purportedly
sent under sub. (1), or purportedly received under sub. (2), was not
actually sent or received, the legal effect of the sending or receipt
is determined by other applicable law. Except to the extent per-
mitted by the other law, the requirements of this subsection may

not be varied by agreement.
History: 2003 a. 294,

137.24 Transferable records. (1) In this section, “transfer-
able record” means an electronic record that is a note under ch. 403
or a record under ch. 407.

(1m) An electronic record qualifies as a transferable record
under this section only if the issuer of the electronic record
expressly has agreed that the electronic record is a transferable
record.

(2) A person has control of a transferable record if a system
employed for evidencing the transfer of interests in the transfer-
able record reliably establishes that person as the person to which
the transferable record was issued or transferred.

(3) A system satisfies the requirements of sub. (2), and a per-
son is deemed to have control of a transferable record, if the trans-
ferable record is created, stored, and assigned in such a manner
that:

2009-10 Wis. Stats. database current through 2011 Wis. Act 286. Includes all Legislative Acts and all Supreme Court Orders
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Changes effective after August 1, 2012 are designated by NOTES. See Are the Statutes on this Website Official? (7—317?{
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(a) A single authoritative copy of the transferable record exists
which is unique, identifiable, and, except as otherwise provided
in pars. (d) to (f), unalterable;

(b) The authoritative copy identifies the person asserting con-
trol as the person to which the transferable record was issued or,
if the authoritative copy indicates that the transferable record has
been transferred, the person to which the transferable record was
most recently transferred;

(c¢) The authoritative copy is communicated to and maintained
by the person asserting control or its designated custodian;

(d) Copies or revisions that add or change an identified
assignee of the authoritative copy can be made only with the con-
sent of the person asserting control;

(e) Each copy of the authoritative copy and any copy of a copy
is readily identifiable as a copy that is not the authoritative copy;
and

(0 Any revision of the authoritative copy is readily identifiable
as authorized or unauthorized.

(4) Except as otherwise agreed, a person having control of a
transferable record is the holder, as defined in s. 401.201 (2) (km),
of the transferable record and has the same rights and defenses as
a holder of an equivalent record or writing under chs. 401 to 411,
including, if the applicable statutory requirements under s.
403.302 (1), 407.501, or 409.330 are satisfied, the rights and
defenses of a holder in due course, a holder to which a negotiable
record of title has been duly negotiated, or a purchaser, respec-
tively. Delivery, possession, and endorsement are not required to
obtain or exercise any of the rights under this subsection.

(5) Except as otherwise agreed, an obligor under a transfer-
able record has the same rights and defenses as an equivalent obli-
gor under equivalent records or writings under chs. 401 to 411.

(6) If requested by a person against which enforcement is
sought, the person seeking to enforce the transferable record shall
provide reasonable proof that the person is in control of the trans-
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ferable record. Proof may include access to the authoritative copy

of the transferable record and related business records sufficient

to review the terms of the transferable record and to establish the

identity of the person having control of the transferable record.
History: 2003 a. 294; 2009 a. 320, 322.

137.25 Submission of written documents. (1) Unless
otherwise prohibited by law, with the consent of a governmental
unit of this state that is to receive a record, any record that is
required by law to be submitted in writing to that governmental
unit and that requires a written signature may be submitted as an
electronic record, and if submitted as an electronic record may
incorporate an electronic signature.

(2) The department of administration shall promulgate rules
concerning the use of electronic records and electronic signatures
by governmental units, which shall govern the use of electronic
records or signatures by governmental units, unless otherwise
provided by law. The rules shall include standards regarding the
receipt of electronic records or electronic signatures that promote
consistency and interoperability with other standards adopted by
other governmental units of this state and other states and the fed-
eral government and nongovernmental persons interacting with
governmental units of this state. The standards may include alter-
native provisions if warranted to meet particular applications.

History: 1997 a. 306; 2003 a. 294 ss. 10t, 11, 13m.

137.26 Interoperability. If a governmental unit of this state
adopts standards regarding its receipt of electronic records or elec-
tronic signatures under s. 137.25, the governmental unit shall pro-
mote consistency and interoperability with similar standards
adopted by other governmental units of this state and other states
and the federal government and nongovernmental persons inter-
acting with governmental units of this state. Any standards so
adopted may include alternative provisions if warranted to meet
particular applications.
History: 2003 a. 294.
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To: Wisconsin Government Accountability Board
From: Atty. Ann S. Jacobs

Wisconsin Election Protection

Legal Coordinating Committee

Date: August 15, 2012

Re: Electronic Proof of Residence

Wisconsin Election Protection strongly supports the adoption of a rule which would permit a
voter to display an electronic version of a proof of residence document for purposes of voter
registration.

Currently, the rules as interpreted by the GAB require that a voter show a registrar a printout of
an applicable proof of residence document. This requirement fails to account for the changing
realities of modern life. Fewer and fewer entities — from the government to banks to schools —
are mailing documents to their customers. Instead, those entities are e-mailing or encouraging
log-ins by those customers to access their accounts. Accordingly, fewer and fewer persons
have the traditional “bank statements” long-seen in the voter registration arena. Furthermore,
where entities permit “hard copies” to be provided to their customers, there is frequently a fee
for doing do.

As examples of this changing landscape, consider the following:

e Banks including U.S. Bank ($2), Citizens Bank (S5), PNC Bank ($3), Bank of America (up to
$8.95) and many others charge to receive a paper copy of a depositor’s bank
statement.”

® The State of Wisconsin itself is moving to a web-based interface with citizens — for
example, the Department of Transportation recently stopped mailing car-accident
related forms for persons who are injured in an accident, instead directing people to
their website.

! http://www.depositaccounts.com/blog/2011/09/higher-atm-fees-paper-statement-fees-at-pnc-us-bank-citizens-
bank-.html (Last Viewed 8/15/12)
2 http://www.dot.wisconsin.gov/drivers/forms/t342.pdf (Last Viewed 8/15/12)
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® Changes of address for drivers licenses or ID’s has moved to an on-line model.?

e The Milwaukee County Circuit Court just implemented e-filing for court cases.*

® Even the GAB itself has gone from an in-person training model with handouts to
webinars with electronic materials for clerk training.

WEP’s recent experience in the June 2012 Recall Election demonstrated that younger voters
rely on electronic versions of the documentation of every-day life. They register for classes
online®, they apply for apartments online®, they bank online — the documents that comply with
proof of registration requirements are all found online. Indeed, in recognition of this reality,
one enterprising poll worker in Madison, discovering so many students only had electronic
documents, provided a laptop and printer so that students arriving with electronic proof of
residence documents could print them out.

There are other important issues that should be considered in making this determination. First,
as we as a society move to electronic documents and charge for paper documents, demanding
such paper documents essentially results in a “poll tax” for those who are in tune to our
changing ways of handling documents.

Second, with the advent of smart phones and the like, a poll worker can just as easily look on a
screen to get the necessary proof of residency information such as the institution and account
number. There is nothing magical about printing out precisely that information that is visible
on screen. Indeed, as the poll worker never retains the proof of residency document, merely
writing down the information, printing it out adds an unnecessary step.

It is our understanding that some have argued that, in fact, an “original” of all proofs of
residence must be used to register. This position ignores reality. If a person is on a lease with
several others and receives a photocopy of that lease for her records, is that document
improper for registration purposes? Certainly not, and the GAB has never taken the position
that it would be nor does any statute related to voting so dictate. Furthermore, if that were the
position adopted, there is no guidance in determining what constituted an “original.” We
cannot expect poll workers to become certified document examiners. Photocopies have
routinely been used for verification of proof of residence with no issues for many years. There
is no intellectual difference between a photocopy and a printout.” And if we accept that the
requirement of a document is to access the appropriate information (name, address, account
number/document #) that a registrar must confirm, the document should be able to be an
electronic one.

? https://trust.dot.state.wi.us/dmvac/dmvacservlet?whoami=search (Last Viewed 8/15/12)

4 http://www.wicourts.gov/news/view.jsp?id=357 (Last Viewed 8/15/12)

5 http://madisoncollege.edu/registration-process (Last Viewed 8/15/12)

6 https://www.stevebrownapts.com/application_form.php (Last Viewed 8/15/12)

" Indeed, as technology advances, how would one characterize a cell-phone photograph of a document which is
subsequently printed out? Is it a photo? A printout? Such distinctions are becoming largely irrelevant in as
technology changes.
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If an argument is made that, somehow, a screen can be forged more expertly than a printed
document (a contention that is dubious in the first instance), consider that the Federal
Transportation Safety Administration permits the display of an electronic boarding pass via a
cell-phone or other electronic device.® Surely if the safety of airline passengers is sufficiently
protected through the use of a cell-phone display, we can just as safely rely upon that display
for voter registration purposes.

For these reasons, Wisconsin Election Protection urges the GAB to adopt electronic documents,
as viewed on a screen, as sufficient proof of residence for voter registration purposes in
Wisconsin.

8 http://www.tsa.gov/approach/tech/paperless_boarding_pass_expansion.shtm (Last Viewed 8/15/12)
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State of Wisconsin\Government Accountability Board

Post Office Box 7984

212 East Washington Avenue, Third Floor
Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

KEVIN J. KENNEDY
Director and General Counsel

DATE: For the August 28, 2012 Meeting

TO: Government Accountability Board Members

FROM: Kevin J. Kennedy, Director and General Counsel

SUBJECT: Proposed 2013 Government Accountability Board Meeting Dates

The attached schedule lists, in bold underscored type, proposed meeting dates for the Government
Accountability Board in 2013. The proposed meeting dates are presented to enable Board
Members to coordinate the Board meetings with Members’ 2013 travel and work plans.

I have set out a list of proposed meeting dates beginning in January, 2013. There are 6 suggested
meeting events including one teleconference meeting in January and one two-day meeting in
March. | have placed them in the context of other events on the agency calendar.

I generally defaulted to Tuesdays because of our experiences this year. In the past, Monday
meetings presented preparation challenges for staff and Board Members expressed a satisfaction
with Tuesday meetings. Note the proposed January teleconference meeting is scheduled for a
Monday to accommaodate the ballot access filing and challenge deadlines. This year the Spring
Election filing deadline is Wednesday, January 2, 2013 because the first Tuesday in January is a
holiday, January 1%,

The proposed meeting schedule is designed to fit in with other agency tasks, including election
events and filing deadlines. There is flexibility to schedule special meetings if required. | have
proposed meeting for two days in March based on the anticipated workload with no meetings other
than a short teleconference meeting between mid- December and mid-March. In general Board
Members are more likely to have travel plans during that time as well.

In some cases, depending on the number and/or complexity of the issues, the Board may consider
holding short teleconference calls between in-person meetings. Also, the Board may wish to
consider holding some of its 2013 meetings in venues other than Madison.

Proposed Motion: The Government Accountability Board adopt the proposed 2013 meeting
schedule (as modified by Board discussion.)
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Government Accountability Board
Proposed 2013 Meeting Dates

Six (6) Proposed Meeting Dates
1 Two-Day Meeting, 1 Teleconference Meeting

Monday, January 14, 2013 (Teleconference)
Tuesday, March 26 and Wednesday, March 27, 2013
Tuesday, May 21, 2013

Tuesday, August 20, 2013

Tuesday, October 22, 2013

Tuesday, December 17, 2013

January
Wednesday, January 2, 2013 — Nomination Paper Filing Deadline for Spring Election

Monday, January 7, 2013 — Deadline for Filing Statements of Economic Interests and Ballot
Access Challenges for Spring Elections

Monday, January 14, 2013 - Proposed Government Accountability Board
Teleconference Meeting

Thursday, January 31, 2013 - Deadline for Filing Semi-Annual Continuing Campaign Finance
Reports

Thursday, January 31, 2013 - Deadline for Filing Semi-Annual Lobby Reports

February
No Meeting Proposed
Monday, February 13, 2013 - Deadline for Filing Pre-Primary Campaign Finance Reports

Tuesday, February 19, 2013 — Spring Primary Election

March

Tuesday, March 19 and Wednesday, March 20, 2013 - Proposed Government
Accountability Board Meeting

Monday, March 25, 2013 - Deadline for Filing Pre-Election Campaign Finance Reports
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April

No Meeting Proposed

Tuesday, April 2, 2013 — Spring Election

Tuesday, April 30, 2013 — Deadline for Filing Statements of Economic Interests
May

Wednesday, May 15, 2013 — Deadline for Certifying Spring Election Results

Tuesday, May 21, 2013 - Proposed Government Accountability Board Meeting

June

No Meeting Proposed

July
No Meeting Proposed

Monday, July 22, 2013 - Deadline for Filing Semi-Annual Continuing Campaign Finance
Reports

Wednesday, July 31, 2013 - Deadline for Filing Semi-Annual Lobby Reports

August

Tuesday, August 20, 2013 - Proposed Government Accountability Board Meeting

September

No Meeting Proposed

October

Tuesday, October 22, 2013 - Proposed Government Accountability Board Meeting

November

No Meeting Proposed
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December
Sunday, December 1, 2013 —First Day to Circulate Nomination Papers for Spring Elections

Tuesday, December 17, 2013 Proposed Government Accountability Board Meeting
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State of Wisconsin \ Government Accountability Board

Post Office Box 2973

212 East Washington Avenue, 3" Floor
Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

KEVIN J. KENNEDY
Director and General Counsel

DATE: For the August 28, 2012 Meeting
TO: Government Accountability Board Members
FROM: Kevin J. Kennedy

Director and General Counsel
Prepared by Sharrie Hauge, Chief Administrative Officer

SUBJECT: Government Accountability Board’s Draft 2013-2015 Biennial Budget

This report summarizes the proposed approach for developing and submitting the agency budget for
the next biennium covering July 2013 through June 2015. The budget submission is due to the State
Budget Office and the Legislative Fiscal Bureau on September 17, 2012. Staff recommends the Board
approve and adopt the approach developed by the agency Management Team.

On Tuesday, August 14, 2012, staff received the Major Budget Policies and Budget Instructions
document from the State budget office setting out the requirements for preparing the agency’s 2013-2015
biennial budget request. Most agencies, including the G.A.B. are required to hold their overall GPR
budgets to fiscal year 2011-13 levels.

The GPR base budget for 2013 is $2,664,700. In addition to zero growth for the 2013-2015 biennium
agencies are required to permanently lapse the amounts that were required in the 2011-13 biennium.
G.A.B. is required to lapse $386,600 in the biennium. Annually, G.A.B. will be required to lapse
$193,300. This lapse amount is unfairly inflated because of the $1.8 million provided in 2011-12 to
implement the provisions of 2011 Act 23, requiring voter identification in order to vote. This was one-
time funding in FY-12, but is not a part of our FY-13 base.

If required to reduce the Board’s base budget by $386,600 in the next biennium, we will be faced with
hard decisions. It is premature to be able to say where or how we will make required cuts, but in a
small agency like ours the impact will most certainly adversely affect our operations and our ability to
serve our customers. Such cuts will hamper the Board’s ability to move forward with any proposed
legislative initiatives or programs for better serving the public or maintain our current level of support
for local election officials. We will strive to make cuts that least affect the provision of core services.

The 2013-2015 agency budget request is designed to maintain the agency general program revenue
(GPR) funded operations. The agency’s management team has met on several occasions to strategize
and determine the programmatic needs for the agency in the next biennium. We have determined we
need to address two critical operational needs; information technology (IT) and non-federal Elections
Division staffing. The federal spending authority is usually approved by the State Budget office
separately.

The agency base budget consists of 14.0 FTE (full time equivalent employees), 5.0 Project FTE through
June 2013 funded from GPR, plus fringe benefits, LTE costs/Board member per diems, supplies and
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Proposed 2013-15 Agency Budget
Page 2

services and permanent property for a total of $2,664,700. The base budget also funds 3.75 positions
with lobbying program revenue (PR) which consists of $495,600 for salaries, fringe benefits and supplies
and services. A table summarizing the agency’s expenditure history by its three main funding sources
(GPR, PR and Federal funding) is attached. The agency has 26 federally funded project positions which
will expire in the FY13-15 biennium.

The proposed budget contains two decision items. A decision item is a discrete change to the base
budget which must be accepted by the Governor and incorporated into the budget by the Legislature.
These two decision items do not increase the amount of funds currently spent on agency operations.
However, the decision items shift the funding of a significant portion of the agency’s IT operations and
election administration personnel to GPR based funding. There is no actual increase in the amount of
resources supporting the proposed agency budget. The decision items are described below.

Decision Item 3001 — Build IT Infrastructure Capacity to Support Campaign Finance, Contract
Sunshine, Elections, Ethics and Lobbying Programs

The agency Director and General Counsel recommends that the Board request GPR funds to create an
information technology resource pool within the Government Accountability Board infrastructure that
supports the agency’s oversight of the State’s campaign finance, contract sunshine, elections, ethics and
lobbying laws. G.A.B. is heavily reliant on technology and management of data; collecting, analyzing
and disseminating data for public disclosure. G.A.B.’s primary focus this biennium will be to use
technology to improve efficiencies in our business practices. G.A.B. is a data driven environment
collecting and disseminating campaign finance data, election statistics, lobbying activity, voter
participation data, validating voter data and maintaining voter records. This request focuses on the core
of the agency mission because the G.A.B. is an information and data driven enterprise. An appropriately
funded, skilled and knowledgeable IT component is necessary and critical to ensuring a reliable
infrastructure for carrying out basic statutory functions and requirements.

In order to efficiently manage the election administration statutory requirements delegated to G.A.B. by
the Legislature, the Legislature needs to invest in a cost-effective IT solution at a reduced cost to
taxpayers, which ensures reliability and dependability. An integrated IT solution is crucial for
supporting and maintaining the infrastructure that is necessary to ensure customer service to Wisconsin
1,923 local election officials (of whom 62% are part-time, and the annual turnover rate is between 20-
25%), and the thousands of election inspectors, as well as the State’s 3.5 million active voters.

The agency’s campaign finance, ethics and lobby responsibilities hinge on having reliable IT resources
available to ensure the collection and dissemination of information necessary for citizens to monitor and
understand the actions of their government. The development and maintenance of these crucial activities
has been on an ad hoc basis.

We have found using an in-house IT team to build the Wisconsin Election Data Collection Systems
(WEDC:s), Canvass Reports System (CRS), Polling Place Accessibility Audit tablet application and new
elections mobile applications has been very successful. We have found that going out into the market
and purchasing software solutions has not been as successful and has cost more money (CFIS, SVRS).

Based on our experience with other IT options, we believe the investment in an in-house IT model is the

best available strategic solution that meets these criteria, i.e., significantly increased customer reliability
and at a reduced cost to taxpayers.
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The Proposed Solution:

e 1-FTE state position (IT Director)
e 7-IT staff whose specialty functions will be fulfilled by outside contract resources.

The G.A.B. IT Support Team will be responsible for all the agency business process automation needs
which include:

Software architecture/development

Technology vendor management and procurement
Project management for technical initiatives
Infrastructure management

Technology training

This Team will closely consult and collaborate with the Department of Administration including but not
limited to training, complying with standard software development, and technology procurement methods
and policies. In collaboration with the Department of Administration, this team will leverage market
pricing to manage overall technology costs in infrastructure and resources.

The estimated cost to create and implement a research, business automation and data management
Bureau is approximately $2 million annually. This includes funding 1-FTE Bureau Director (state
position), the 7 core technology team staffed by outside contract resources and the IT infrastructure for
the agency (hardware, software and servers). The agency already expends this amount primarily from
federal funding as well as one-time allocations for application development and support.

This decision item will not result in the Board spending more money. Rather, it reflects a
reprioritization of existing spending and a shifting of funds from reliance on federal dollars, soon to
disappear, to GPR funding. The IT initiative will result in a shift from funding individual initiatives on
a project-by-project basis to institutionalizing a pool of resources that will make the Board more agile
and efficient in meeting its ever-growing IT needs and enable us to do more with GPR funds that are
likely to remain static rather than federal funds which will shrink in future years.

Decision Item 3002 — Convert 14 Federal Project Positions to Permanent GPR Positions

The agency Director and General Counsel recommends that the Board request GPR funds to create 14
Permanent GPR FTE positions to replace a little more than half of the federally funded project positions
within the agency that will expire on June 30, 2015. The agency currently has 26 authorized federally-
funded project positions. Project positions may be authorized for appointments of up to 4 years and are
therefore temporary. All of the authorized project positions expire in the next biennium.

In addition to the temporary project positions, the Elections Division has 4 permanent GPR funded staff
including the Elections Division Administrator. In order to meet current administrative responsibilities,
the agency has also hired several temporary services staff; however, that need fluctuates. These short-
term employees provide key support for local election officials, candidates and members of the public.

As Federal and State laws governing elections administration continue to grow in number and
complexity, Wisconsin’s local election officials have come to rely on Board staff to provide ongoing
election administration education, training and technical support that ranges from assisting with
interpreting and applying election laws, to classroom training, to onsite individual technical assistance
regarding how to access and work the functionalities of the State’s election management tools used by all
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of Wisconsin’s local election officials and their staff to conduct elections — the Statewide Voter
Registration System (SVRS).

The election management system in SVRS is used to print poll lists, issue and track absentee ballots,
generate election results, compile and calculate election statistics including voter participation data and
costs of elections, and provide an array of other management information for agency staff, members of
the Government Accountability Board, local election officials, the Legislature, voters and the general
public.

Election Administration is a complex area that requires a dedicated staff that is knowledgeable, proficient
and technically skilled in Federal and State election laws, both basic and complex computer software
applications and systems, and who are knowledgeable about translating statutory and administrative code
provisions into efficient and effective administration of elections. The vast array of changes proposed
and implemented following the 2000 election have placed a significant new set of responsibilities on
state and local election officials.

When the Help America Vote Act of 2002 (HAVA) was enacted into law, a plan for implementing the
new election administration infrastructure requirements was developed, but it was clear that the State
would eventually have to pick up the ongoing costs to operate and maintain the Statewide Voter
Registration System (SVRS) as well as related election administration responsibilities created by several
additional State law changes along with state HAV A conforming requirements, including the following

legislation:

] 2003 Wisconsin Act 265;
] 2003 Wisconsin Act 266;
] 2005 Wisconsin Act 92;
] 2005 Wisconsin Act 333;

2005 Wisconsin Act 451;

. 2007 Wisconsin Act 1 (which created the Government Accountability Board. Most of those
costs were personnel — not operations); and,
" Chapters 5-12 of Wisconsin State Statutes.

In addition to the above-referenced Wisconsin Acts, and Chapter 5-12 Statutes, the following eight (8)
new major Wisconsin Acts were enacted during the 2011-12 Legislative Session that affect election
administration and require administration by the Government Accountability Board:

1. 2011 Wisconsin Act 23: Changes to Election Laws (Voter Photo ID)

2. 2011 Wisconsin Act 39: Redistricting

3. 2011 Wisconsin Act 43: Legislative Redistricting

4. 2011 Wisconsin Act 44: Congressional Redistricting

5. 2011 Wisconsin Act 45: The Presidential Preference Primary (and certain other
election occurrences).

6. 2011 Wisconsin Act 75: Dates of the September Primary, Absentee Voting,

Electronic Communication System, Polling Places,
Special Elections, Duplicate Identification Cards (and
other Election Occurrence; MOVE Act Changes).

7. 2011 Wisconsin Act 115: County and Municipal Canvassing Procedures, Delivery
of Election Materials, Posting of Provisional Ballot
Information, Town Meeting and Town Officer Term Date
Changes and Election Deadlines.

8. 2011 Wisconsin Act 227: Absentee Ballots and Voting In-Person, and by Absentee
Ballot in the Same Election.
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Significant funds and time are invested in developing seasoned and knowledgeable Election Specialists.
Each election has its own uniqueness in terms of the scope and level of intensity, demands, and
expectations in meeting the needs of the public, our voter customers, and our local election partners. For
new staff to serve at a full performance level, staff must experience the full-range of at least a four-year
election process. Staff must participate in both a Gubernatorial and a Presidential election cycle to
become fully proficient in their duties.

Seldom is it ever an ideal time to ask for additional staff. The agency’s initial plan developed when
federal funding first became available was to begin transitioning federally-funded staff and related
support costs (fringe, office space, work station, training and travel) to state-funded positions beginning
with the last two budgets (2009-2011, 2011-2013). However, given the significant budget problems
faced by the State during the development of those budgets, it was problematic to request an increase in
GPR funding, particularly when the agency still had sufficient federal funds and project position
authority to carry the positions into the 2011-2013 biennium.

While we estimate that we have sufficient federal funding to carry all 26 positions until the next
biennium, we need to make the case for converting 14 of the Elections Division project positions to GPR
permanent positions, to establish the base staffing level needed to maintain our current operations and
start transitioning these federally funded positions to permanent GPR positions.

The base funding cost for 14 FTE positions is $559,900 in salaries and fringe benefits in FY-14 and
$746,500 in FY-15.

This decision item will not result in the Board spending more money. Rather, it will reflect a
reprioritization of existing spending and a shifting of funds from reliance on federal dollars, soon to
disappear, to GPR funding. The elections positions initiative will begin to create permanent positions
funded by a more stable funding source rather than from federal funding that is rapidly depleting and will
not be replenished in future.

Recommendation: The agency Director and General Counsel requests that the Government
Accountability Board approve decision items 3001-3002 and authorize the Director and General Counsel
to submit the agency’s proposed 2013-2015 budget to the Department of Administration for inclusion in
the executive budget.

Attachments: Agency Expenditure History by Funding Source
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State of Wisconsin \ Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE DAVID G. DEININGER
Chair

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM

DATE: August 28, 2012

TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Legal Counsel

Wisconsin Government Accountability Board

Prepared by: Jonathan Becker, Administrator
Ethics and Accountability Division

SUBJECT: Ethics and Accountability Division Program Activity

Campaign Finance Program
Richard Bohringer, Nate Judnic, Adam Harvell, and Molly Sessler,
Campaign Finance Auditors
Tracey Porter, Ethics and Accountability Specialist

July Continuing Reports

Materials for the July Continuing finance report filing were sent to all registrants. This report covers
campaign finance activity from January 1 or the date of the last report, through June 30, 2012 and was
due on or before July 20, 2012. Filing statistics are as follows:

587 of the 646 registered candidates filed reports; of that total, 378 used the CFIS application system,
92 emailed an excel format report for data conversion; and 117 filed paper reports for data conversion.
59 candidates failed to file a report.

570 of the 654 registered non-candidate committees filed reports; of that total, 419 used the CFIS
application system, 24 emailed an excel format report for data conversion, and 127 filed paper reports
for data conversion. 84 non-candidate committees failed to file a report.

171 of the 190 registered sponsoring organizations filed reports; of that total, 106 used the CFIS
application system, and 64 filed paper reports for data conversion. 19 sponsoring organizations failed
to file a report.

175 of the 185 registered conduits filed reports; of that total, 134 used the CFIS application system and
40 filed reports paper reports for data conversion. One requested termination. 10 conduits failed to file
a report.

Staff has followed up with the non-filers and will continue to do so until all reports are received. An
update will be provided at the next meeting.

Fall Pre-Primary and Pre-Election Reports

Materials for the Fall Pre-Primary filing were sent to candidates participating in the Fall Primary
election and to all non-candidate committees. This report covers campaign finance activity from July 1
through July 30, 2012 and was due on or before August 6, 2012. 578 pre-primary reports were filed
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with the G.A.B., 347 of those reports were filed by candidates. 27 candidates required to file a Fall
Pre-Primary report have not filed. Staff has followed up with the non-filers and will continue to do so
until all required Fall Pre-Primary reports are received. An update will be provided at the next
meeting.

Materials for the Fall Pre-Election filing will be sent on October 1, 2012. This report will cover
campaign finance activity from July 31 through October 22, 2012 and is due on or before October 29,
2012.

Lobbying Update
Tracey Porter, Ethics and Accountability Specialist

Statement of Lobbying Activities and Expenditures Reports

Chapter 13.68, Wisconsin Statues, requires all registered lobbying organizations to complete a 6 month Statement of
Lobbying Activities and Expenditures (SLAE) report that contains information related to the organizations’ lobbying
effort between January land June 30, 2012. The SLAE report was due on or before July 31, 2012. As a part of the
SLAE report, those lobbyists who are authorized to lobby for the organization are required to complete a time report
that identifies those hours spent communicating or working on other lobbying related matters for the organization.
This report is also due on or before July 31, 2012. One lobbying principal has failed to file a report and staff is
working with the principal to obtain a report as soon as possible.

Lobbying Registration and Reporting Information

Government Accountability Board staff continues to process 2011-2012 lobbying registrations, licenses
and authorizations. Processing performance and revenue statistics related to this session’s registration
is provided in the table below. The six month Statement of Lobbying Activities and Expenditure
summary report has been generated and is ready for public release.

2011-2012 Legislative Session: Lobbying Registration by the Numbers
(Data Current as of August 21, 2012)
Number Cost Revenue
Generated

Organizations Registered 758 $375 $284,250
Lobbyists Licenses Issued (Single) 659 $350 $230,650
Lobbyists Licenses Issued 135 $650 $87,750
(Multiple)
Lobbyists Authorizations Issued 1733 $125 $216,625

Lobbying Website Project Update

A significant amount of time has been allocated to develop the new lobbying application. Staff
continues to work with assigned staff from the Department of Administration to finish work on the
remaining undeveloped areas of the lobbying application. Staff plans to continue to test the
Production site and make improvements where necessary. Release of the new lobbying application is
scheduled for October 1, 2012.

Financial Disclosure Update
Cindy Kreckow, Ethics and Lobbying Support Specialist

Statements of Economic Interests — Annual Filing

Ethics and Accountability staff mailed more than 2,000 pre-printed Statements of Economic Interests to state
public officials required to file a statement with the Board under Chapter 19, Wisconsin Statutes. This includes
incumbent state judges who were up for re-election in the spring of 2012 as well as reserve judges who are
required to file a statement within 21 days of taking a case. Those officials not up for re-election in the spring
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had their statements mailed to them over the course of eight weeks, beginning January 23, 2012. Statements
were due on or before April 30™. All but three (3) 2012 annual statements have been filed to date. Data entry
and processing into the online index continues to occur by LTE staff. Higher profile statements including
Legislators, Supreme Court Justices, Court of Appeals Judges, and District Attorneys have all been entered
and scanned for easier processing of requests to examine them.

Governor Appointments

New appointments slowed significantly due to the recall election, but are now picking up again and
being processed on an ongoing basis, to include securing statements of economic interests from all
appointees and referring copies of their statements to the Senate for future confirmation hearings.

6 Month Legislative Liaison Reports

Government Accountability Board staff worked to follow up and process legislative liaison reports that were
sent to 101 state agencies and boards required to file such a report with the G.A.B. under Chapter 13, Wisconsin
Statutes. As of August 14" all reports have been filed and processed by staff. These reports cover activity
from January 1 through June 30, 2012 and were due on or before July 31, 2012. All state agencies are required
to file a liaison report that identifies those agency officials who make lobbying communications with state
officials, the percentage of their overall work time spent making such communications, and the official’s annual
salary.

State of Wisconsin Investment Board Quarterly Transaction Reports

Staff also received and processed 48 quarterly financial disclosure reports from State Investment
Board members and employees that were due on or before July 31, 2012. Copies of the reports were
delivered to the Legislative Audit Bureau for their review and analysis.
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State of Wisconsin\Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE DAVID G. DEININGER
Chairperson

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the August 28, 2012 Meeting
TO: Members, Wisconsin Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Wisconsin Government Accountability Board

Prepared by Elections Division Staff and Presented by:
Nathaniel E. Robinson
Elections Division Administrator

SUBJECT: Elections Division Update

Election Administration Update

Introduction

The memo for the May 15, 2012 meeting neglected to mention that the Spring Election and Presidential
Preference Primary canvasses were signed by Judge David Deininger on May 15, 2012.

1. Recall Primary for the Offices of Governor, Lieutenant Governor and State Senator — May 8, 2012

The recall primary for the offices of Governor, Lieutenant Governor and State Senator in Districts
13, 21, 23 and 29 was conducted on May 8, 2012. A primary was required in both the Republican
and Democratic Parties for the office of Governor. Democratic primaries were required for the
offices of Lieutenant Governor and the four State Senate Districts. All county canvasses were
received by the G.A.B. by the deadline of May 15, 2012, and the primary canvass was signed by
Judge Gerald Nichol on May 18, 2012. County clerks immediately began preparing ballots for the
June 5" recall election.

2. Recall Election Offices of Governor, Lieutenant Governor and State Senator — June 5, 2012

The recall election for the offices of Governor, Lieutenant Governor and State Senator in Districts
13, 21, 23 and 29 was conducted on June 5, 2012. County clerks were required to submit county
canvasses to the G.A.B. no later than June 15, 2012. All canvasses were received by June 14, 2012.

On June 14, 2012, Senator Van Wanggaard, Republican incumbent candidate in Senate District 21,
filed a petition for recount. The recount, which commenced on June 20, 2012 was completed and
the canvass delivered to the G.A.B. on July 2, 2012. The recount yielded the same winner,
Democratic challenger John Lehmann. The original results and recount results were as follows:

204



Candidate Original Results Recount Results
Van H. Wanggaard 35,517 35,539
John Lehmann 36,351 36,358
Scattering 56 58

Of the six officeholders standing for recall at this historic election, four retained their positions for
the remainder of the term for which they were elected: Governor Scott Walker, Lieutenant
Governor Rebecca Kleefisch, Senator Scott Fitzgerald (Senate District 13) and Senator Terry
Moulton (Senate District 23).

Senator Van Wanggaard (Senate 21) lost his seat to his Democratic challenger, former
Representative to the Assembly John Lehman. Senator Pam Galloway (Senate 29) resigned.
Republican candidate Jerry Petrowski was elected to complete the remainder of the term.

Judge Gerald C. Nichol signed the canvass for Senate Districts 13 and 29 on June 20, 2012;
Governor, Lieutenant Governor, and Senate District 23 on June 27, 2012; and Senate District 21 on
July 11, 2012.

Preparation for 2012 August 14 Partisan Primary and the November 6 General and Presidential
Election

484 candidates registered for the November 6, 2012 General Election,

Party U.S. Senator Congress | State Senate | Assembly | D.A. Total
REP 7 11 18 108 48 192
DEM 5 11 24 164 40 244
CON 1 0 0 0 0 1
AME 0 0 0 0 0 0
IND 6 5 2 30 4 47
Total 19 27 44 302 92 484

Circulation of nomination papers began on April 15, 2012 and were due in the G.A.B. office no
later than 5:00 p.m. on Friday, June 1, 2012.

Although 484 candidates registered for the November 6, 2012 General Election, 426 candidates
actually submitted nomination papers. 165 sets were received in the six weeks prior to the final
week of May 28, 2012. Monday, May 28, 2012 was Memorial Day, and the office was closed.
In the four remaining days, 45 were submitted on Tuesday, May 29. 47 were submitted on
Wednesday, May 30; 107 were submitted on Thursday, May 31; and 62 were submitted on
deadline day, Friday, June 1, 2012.

393 candidates qualified for the August 14, 2012 Partisan Primary:

Party U.S. Senator Congress | State Senate | Assembly | D.A. Total
REP 4 9 15 114 45 187
DEM 1 11 19 135 40 206
CON 0 0 0 0 0 0
AME 0 0 0 0 0 0
Total 5 20 34 249 85 393
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Independent Candidates for State Office

Twenty four independent state candidates qualified for the November 6, 2012 General Election.

U.S. Senator Congress | State Senate | Assembly | D.A. Total
2 2 2 14 4 24

Notifications of Noncandidacy

Forty six incumbents filed Notifications of Noncandidacy for the offices they currently hold. Three
incumbents failed to file Notifications of Noncandidacy and failed to file ballot access documents,
resulting in a 3-day extension of the filing deadline in those offices. The filing deadline was
extended to 5 p.m. on Monday, June 4, 2012 for the offices of Representative to the Assembly,
Districts 13, 77 and 81. No additional candidates filed.

Independent Candidates for President and Vice President

A separate report is being provided to the Board on the Independent Candidates for President and
Vice President of the United States.

Extended Operating Hours to Support Clerk Partners and VVoter Customers Before, During and
After the Auqust 14, 2012 Recall Primary:

The Government Accountability Board (G.A.B.) regular business hours are 7:45 a.m. to 4:30 p.m.
The Board staff extended hours of operation starting Wednesday, August 8, 2012 through Friday,
August 17, 2012 in order to provide assistance to our local elections partners and the general public
regarding the August 14 Partisan Primary. The extended office hours schedule included:

Week Leading up to the August 14 Partisan Election

»  Wednesday, August 8: 4:30 - 6:00 p.m.
»  Thursday, August 9: 4:30 - 6:00 p.m.
»  Friday, August 10: 4:30 - 6:00 p.m.

Week During the August 14 Partisan Election

»  Monday, August 13: 4:30 - 8:00 p.m.

»  Tuesday, August 14 (Election Day) 6:00 a.m. - 11:00 p.m.
»  Wednesday, August 15: (No Extended Hours)
»  Thursday, August 16: (No Extended Hours)
»  Friday, August 17: 4:30 - 6:00 p.m.

Appointment of a 2012 Fall Election Strategic Planning Team

The Elections Division Administrator appointed a 2012 Fall Election Strategic Planning Team to
identify areas of greatest need as well as identify tasks that need to be addressed with our clerk
partners to ensure a successful Partisan Primary and General Election. The Team commenced its
work shortly after the June 5 Recall Election.

The team reviewed G.A.B. contacts with the public and local election officials during previous
2012 elections, as well as media accounts and reports from citizen observers and observer groups
regarding the administration of these elections. It became clear during this review that a confluence
of legislative changes, the exhaustion and loss of experienced clerks and poll workers, and a lack of
voter education created confusion and frustration in some parts of the State during recent elections
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— most notably the June 5 Recall Election. In response to its findings, the Team created a “Back to
Basics” initiative that focuses on the fundamentals of election administration to ensure all of our
partners — clerks, election inspectors, and electors — are prepared to conduct problem free elections
in August and November 2012.

The five-point “Back to Basics” plan focuses on the following areas:

Clerk and Poll Worker Basic Election Administration Training

Voter Education: Rights and Responsibilities

Use of Technology to Expand Outreach to Voters

Conduct of Accessibility and Electronic Voting Equipment Security Audits
Targeted assistance to municipalities with unique needs.

G.A.B. staff completed more than a dozen action tasks for the Partisan Primary, with additional
ones in the works as staff prepare for the November General and Presidential Election. The list of
projects includes:

= A webinar for local election officials on counting votes, proof of residence, and polling place issues

. Revised the Election Administration and Election Day Manuals

= Provided extra assistance and direction to municipalities with recalls or referendums

. Assisted with poll worker training in Racine

. Conducted audits of polling places in Milwaukee

= Conducted baseline training for chief inspectors

. Conducted core training for municipal clerks

= Provided additional SVRS data quality support and reports

] Revised SVRS Training Manual

. Conducted SVRS training for clerks and staff

= Created and distributed a Voters Rights and Responsibilities document

= Provided additional instructions to observer groups about observer regulations in the polling place

= Conducted Student Residency Teleconference with University of Wisconsin schools and
municipalities

. Released a student residency memo and guide

= Created additional Facebook and Twitter posts about the election and related issues

. Launched Click and Mail

= Launched Vote WI smart phone application.

Provision of Targeted Assistance to Municipalities with Unigue Needs

> City of Racine/Racine Municipal Clerk

Staff assisted the Racine City Clerk with training election inspectors to address issues raised
during the June 5 Recall Election. On August 9, a three-person election administration staff
team assisted the City of Racine Municipal Clerk and her staff with training of election
inspectors.

Two two-person staff teams led by the agency Director and General Counsel visited polling

places in the greater Racine area during the August 14 Partisan Primary to observe the
election process. A summary of the teams’ observations is included in Attachment #1.
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> Waukesha County Clerk/Waukesha Municipal Clerks

Staff continued to assist the Waukesha County Clerk and the Waukesha County Municipal

Electronic GAB-106 Report. An electronic GAB-106 Report process was developed in
response to complaints after the April 3, 2012 Presidential Preference and Spring Election,
and was first used for the May 8, 2012 Recall Primary. A new election night reporting
version of the GAB-106 report was created for Waukesha County by G.A.B. staff, and the
report was used for the first time in the August 14, Partisan Primary by Waukesha County.
The report contains a section that shows the percentage of reporting units that have completed
entering their results into the G.A.B. Canvass Reporting System (CRS). The new feature
allowed Waukesha to post election night results to their website as the results came in from
the individual municipalities. Staff will market this tool to other counties to use CRS to
report election night results as they become available.

> City of Milwaukee/Milwaukee Election Commission

G.A.B. staff have continued to serve in an advisory role to the Milwaukee Election
Commission as they develop a required compliance plan to meet the minority language
requirements of their designation under Section 203 of the 1965 Voting Rights Act. On July
12, 2012, Director and General Counsel Kevin J. Kennedy hosted a meeting with
representatives from the Mayor’s Office, Milwaukee Election Commission, and the
Milwaukee City Attorney’s Office to discuss the status of Milwaukee’s compliance of
Section 203. Staff have also been working with the agency’s IT Development Team to create
a surname analysis tool to assist the Milwaukee Election Commission in determining their
need for bilingual election inspectors. Staff members visited polling places in Milwaukee
during the August 14 Partisan Primary to observe the election process.

> Collaborating with the University of Wisconsin System-Madison

At the invitation of Matt Lind, Associate Legal Counsel for the UW System, GAB staff
participated in a teleconference on student residency on August 3, 2012. The purpose of the
teleconference meeting was to bring together UW staff, municipal and county clerks, and the
GAB staff to clarify when a student can establish residency, proof of residency documents
provided by UW schools, and different scenarios students face in establishing residency for
voting. Representatives from public universities and municipalities in Madison, Oshkosh,
Milwaukee, Green Bay, Stevens Point, Eau Claire and La Crosse attended. Before the
teleconference, GAB staff also distributed an updated student residency document and a new
student residency guide to get the participants’ feedback and suggestions. Overall, UW staff
and municipal clerks reported the teleconference was useful, and the documents on student
residency will help students when they register to vote this fall.

The 2012 Fall Election Strategic Planning Team recognizes the importance of swiftly addressing
issues and problems which arise in the administration of elections, and to ensure election
procedures are implemented uniformly throughout Wisconsin. Implementing the “Back to Basics”
initiative will continue to enhance and advance Wisconsin’s proud tradition of ensuring open and
fair elections.

G.A.B. Election Voting and Registration Statistics Report (GAB-190 Form and Elections Cost
Tracking)

At the time this report was prepared on Thursday, August 16, for the May 8 Recall Primary
statistical report , the City of Milwaukee was missing one reporting unit and the cost data. For the
June 5 Recall Election, the Village of Brown Deer and the City of Milwaukee need to complete
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both the reporting unit and the cost data parts. The City of Milwaukee and the Village of Brown
Deer have committed to completing their respective data sets within the next several days.

MOVE Act: Status of Wisconsin’s Compliance with the Military and Overseas Voter
Empowerment (MOVE) Act

Board staff has worked with municipal and county clerks to complete the first four reporting
requirements of the 2012 Consent Decree. The first reporting requirement asked municipal clerks
to report on their municipality’s capability to email and fax absentee ballots to military and
overseas voters for the August 14 Partisan Primary. After follow up from Board staff, all
municipalities responded to reporting requirement and indicated they could email and fax absentee
ballots, or would be able to work with another jurisdiction to email or fax ballots.

The second reporting requirement was verification from county clerks that they had their ballot
prepared on June 27, 2012; 48 days before the Partisan Primary. Board staff received information
from all 72 counties that their ballots were prepared and ready for municipalities on or before June
27, 2012. State law requires county clerks to have ballots prepared for municipal clerks no later
than 48 days before the August Partisan Primary and November General Election. Municipal clerks
are required to transmit absentee ballots to military and overseas voters no later than 47 days before
the Partisan Primary and November General Election according to state law. However, the 2012
Consent Decree requirements focused on the 45 day ballot transit deadline required by the MOVE
Act.

The next reporting requirement was a survey to municipal clerks requesting the number of absentee
ballot requests from military and overseas on file for the August Partisan Primary as of June 30,
2012, how each elector requested their ballot be transmitted, when the August Partisan Primary
ballot was transmitted, and if all absentee ballots were transmitted to military and overseas voters
by the 45 day MOVE Act deadline. Board staff had to make hundreds of phone calls and contact
with municipal clerks in order to get 100% compliance with this reporting requirement. The final
report revealed the 19 municipalities transmitted their absentee ballot to military and overseas
voters after the 45 day transmit time required by the MOVE Act. Those municipalities are listed in
Attachment #2.

Municipal clerks were then required to report on the number of absentee ballot requests they
received for the August 14 Partisan Primary from military and overseas voters between July 1, 2012
and July 15, 2012. This reporting requirement had the shortest deadline for municipal clerks; the
information was due to the USDQOJ on July 17, 2012. Again, Board and temporary staff made
hundreds of phone calls and spent well over 200 hours following up with municipal clerks to
acquire 100% compliance with this reporting requirement. An estimated 600 total staff hours have
been spent on gathering responses to all four of the surveys.

Board staff is now preparing for the same number and type of reporting requirements for the
November 6 General and Presidential Election. Clerks were provided with a schedule of each of
the reporting requirements on June 1, 2012 and again on July 12, 2012. However, Board Staff
anticipates the need to follow-up with municipal clerks as several municipalities are not responding
to the reporting requirements by the appropriate deadlines.

Federal Voting Assistance Program (FVAP) Grant: The Government Accountability Board
received $1.9 million in March of 2012 to create an online computer application where military and
overseas voters can access their absentee ballots as soon as ballots are available. The development
of the grant is moving along as scheduled with testing scheduled to begin in mid-August. The
technology development team has created a user-friendly and intuitive web-based site for all voters
to access voting information and for military and overseas voters to request and access an absentee
ballot. The military and overseas voters must still return their voted absentee ballot by mail.
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Board staff will be providing education, training and technical assistance to municipal clerks on
how to use the new system and provide feedback during this development phrase. Military and
overseas voters will be asked to participate in testing the system to ensure it meets the needs of
military and overseas voters.

Currently, Board Staff is working on a solution to some legal hurdles preventing the system from
issuing an absentee ballot to military and overseas voters as described in the grant application.

The AccessElections! Wisconsin Accessibility Compliance Program
(Elections and Voting Accessibility)

Number of Polling Places in Wisconsin: For the April 3, 2012 Spring Election, there were 2,678
polling places available to Wisconsin voters. This number fluctuates depending the type and scope
of the election and expected turnout. For expected low turnout rates, polling locations may be
consolidated.

To date (2012), the following number* of Accessibility Audits have been completed:

= For the February 21, 2012 Spring Primary: 105
= For the April 3, 2012 Spring Election and Presidential Preference Vote: 095
. For the May 8, 2012 Recall Primary: 192
= For the June 5, 2012 Recall Election: 162
= For the August 14, 2012 Partisan Primary: 128

Total: 682

* Note that the numbers reported for the February, April, and May 2012 Elections
differ slightly than what was reported in the May 15 Update to the Board.

Board staff have analyzed Audit results from the February and April Election and reported findings
to the municipalities, including clerks and executive officers. Seventy-five (75) plans of action
addressing Audit findings have already been received from audited municipalities. In addition,
Board staff currently are analyzing Audit results and preparing to report findings from the May and
June Elections.

Staff continue to coordinate with municipal clerks to ensure that Accessibility problems uncovered
during previous Onsite AccessElections! Accessibility Compliance Audits are resolved as quickly
and cost-effectively as possible. In addition, staff are arranging the distribution of grant-funded
Accessibility supplies to municipalities in response to documented needs. At the same time, staff
are monitoring the use and effectiveness of previous Accessibility grant funding by municipalities.
Staff are also working with the agency IT Development Team to streamline the AccessElections!
Compliance Audit administrative process.

> June 5, 2012 Recall Election (Accessibility Compliance Audits Conducted)

One hundred sixty-two (162) Audits were completed in one hundred thirteen (113)
Municipalities.

Twelve (12) temporary workers were hired and trained to conduct Onsite Accessibility
Compliance Audits in seven (7) counties: Calumet, Door, Kewaunee, Manitowoc,
Milwaukee, Outagamie, and Winnebago Counties during the June 5, 2012 Recall Election.
Please refer to Attachment #3 for details.
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August 14, 2012 Partisan Primary (Accessibility Compliance Audits Conducted)

One hundred twenty-eight (128) Audits were completed in the City and County of Milwaukee
Eight (8) temporary workers were hired and trained to conduct Onsite Accessibility
Compliance Audits in Milwaukee County during the August 14, 2012 Partisan Primary, in
seven (7) Municipalities. Please refer to Attachment #3 for details.

Emerging Top Ten Accessibility Compliance Issues

Insufficient signage for accessible parking spaces and accessible entrances.
Doors that require more than 8 Ibs. of force to open.

[ | Doors that do not have lever door handles or an electronic feature such as an automatic
opener, power-assist or bell/buzzer.

u Insufficient clearance around voting equipment and tables for a person to maneuver in a
wheelchair.

Lack of privacy for voters using accessible voting equipment.

Required election notices are not always posted and those posted are not printed in 18-
point font.

B Municipalities that received G.A.B. Accessibility improvement grant funds or supplies
to assist respective polling places to achieve compliance could not show or demonstrate
items that the funds were intended to purchase, or the supplies that were received.

[ | Gaps and uneven pavement in the pathway from the parking area to the accessible
entrance.

B Thresholds that are greater than %-inch high and would require the addition of a
threshold ramp.

B Gravel parking surfaces for marked accessible parking spaces.

11. National Accolades Bestowed on Wisconsin’s Government Accountability Board/Elections

Division

>

Election Preparedness/Election Integrity -

The Wisconsin Government Accountability Board ranked among the top five states in a study
that determined, “how prepared each state is to ensure that every eligible voter can vote and
every vote is counted.” The study, titled Counting Votes 2012: A State by State Look at
Voting Technology Preparedness, was conducted by three agencies: The Common Cause
Educational Fund, The Verified Voting Foundation, and The Rutgers Law School. The study
ranks states from best to worst in five areas of evaluation including ballot reconciliation,
election contingency plans, and post-election audits. The full report can be viewed at:
http://countingvotes.org/sites/default/files/CountingVVotes2012.pdf

2012 Election Administration Best Practices Award -

The G.A.B. has also been awarded the 2012 Election Administration Best Practices Award by
The Election Center. The award recognizes the G.A.B. professional paper titled, “Elections
at Your Fingertips: App-ortunities to Connect with Wisconsin Voters.” On Friday, August
17, 2012, the agency’s Director and General Counsel (and Wisconsin’s Chief Election
Official), will accepted the award during an annual summer meeting of the National
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Association of State Election Directors (NASED), held in Boston. The award winning paper
outlines the G.A.B.’s new mobile elections smartphone application, “Vote WI.” The
functionality of the new app includes: polling place look-up with GPS directions, voter
record look-up, clerk information look-up with GPS directions, and much more. “Vote WI,”
is expected to be available to the general public in September 2012 for the Android platform
and October 2012 for the iPhone.

Wisconsin is known as a laboratory for developing technology to effectively support best
practices in election administration. The new mobile elections app and the national award-
winning recognition is a prime example of the Elections Division’s creative innovative
initiatives.

Education/Training/OQutreach/Technical Assistance

Please refer to Attachment #4, titled “Training Summary,” for a summary of information on core and
special election administration training conducted by staff.

Other Noteworthy Initiatives

1.

Voter Data Interface

Clerks continue to use SVRS to run HAVA Checks to validate against Department of
Transportation (DOT) and Social Security Administration (SSA) records, and confirm matches with
Department of Corrections (DOC) felon information and Department of Health Services (DHS)
death data, as part of on-going HAVA compliance.

Clerks process HAVA Checks and confirm matches on a continuous basis during the course of their
daily election administration tasks. This process has been followed since the Interfaces became
functional in SVRS on August 6, 2008. Since the last Board meeting, clerks processed
approximately 358,241 HAVA Checks with DOT/SSA on voter applications in SVRS. This
number is much higher than the previous Board report (71,071 HAVA Checks) due to increased
voter registration activity related to the 2012 Recall elections.

Retroactive HAVA Checks Status

There has been no update on this project since the last Board Meeting. The G.A.B. Help Desk
continues to provide assistance to clerks with HAVA check non-matches using DOT’s driver
license look-up tool (the PARS system). After the fall elections, Board Technical Staff will resume
discussions with DOT on enhancing the HAVA Check to include more information for clerks to
assist in resolving non-matches.

Voter Registration Statistics

As of Monday, July 30, 2012, there were a total of 3,455,292 active voters in SVRS. There were
1,007,213 inactive voters, and 3311,322 cancelled voters. 7,330 voters have been merged by clerks
as duplicates since the last report.

Note: An active voter is one whose name will appear on the poll list. An inactive voter is one who
may become active again, e.g. convicted felon or someone who has not voted in four years. A
cancelled voter is one who will not become active again, e.g. deceased person.
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G.A.B. Customer Service Center

The G.A.B. Customer Service Center is supporting over 2,000 active SVRS users, the public and
election officials. The Customer Service Center staff assisted with processing the canvass, GAB-
190 Form data reporting and testing SVRS improvements. The Customer Service Center is
continuing to upgrade and maintain the two training environments that are being utilized in the
field. Staff are monitoring state enterprise network changes and statuses, assisting with processing
data requests and processing voter verification postcards. Customer Service Center staff assisted
clerks with configuring and installing SVRS and WEDCS (GAB-190) on new computers.

Overall, the majority of inquiries the G.A.B. Customer Service Center received from clerks during
this period regarded assistance with setting up the June 5 Election and August 14 Primary;
reconciling the May 8 Primary and the June 5 Election; running SVRS reports; redistricting; recall
issues and Voter ID changes. Customer Service Staff assisted and contacted clerks for completing
GAB-190 reports and the mandatory USDOJ Consent Decree reporting surveys. There was a
volume of calls from clerks regarding the Military and Overseas Absentee applications. Calls from
local officials and election officials during this period were about absentee processing, election
procedures, post election reporting and Voter ID requirements.

Public and elector inquiries consisted of a number of electors that had moved within the 28 day
window and were unsure where or how to register and vote; students and parents with similar
guestions that included electors with “early voting” (absentee) questions; electors that had been
redistricted out of their old districts voicing concerns; and, public voicing concerns about mailings,
robo-calls and campaign materials they had received.

Calls for this period also consisted of potential candidates requesting information about ballot
access for the August Primary; campaign finance reporting issues, and the Statement of Economic
Interest filing. The Ethics Division’s CFIS and Lobbying reporting also generated a measurable
amount of call traffic prior to the filing deadlines.

G.A.B. Customer Service Center Call VVolume
(608-261-2028)

May 2012 3,308
June 2012 2,150
July 2012 1.368
August 2012 (through 08/16/12) 1,534
Total Calls for Reporting Period 8,260

The graph below illustrates unique voter visits accessing the G.A.B. Voter Public Access (VPA)
website for the week prior to and including the June 5, 2012 Recall Election. Election Day had
82,726 unique visitors, typically viewing 16.8 pages per visit.
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The graph on the next page illustrates traffic by the hour just on June 5, Election Day.

The graph below illustrates unigque voter visits accessing the GAB Voter Public Access (VPA)
website for the week prior to and including the August 14, 2012 Partisan Primary. Primary Day
had 17,707 unique visitors, typically viewing 15.1 pages per visit.
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The graph on the next page illustrates traffic by the hour just on August 14, Primary Day.

The 2010 SVRS Census Redistricting Project

As previously reported, most of the activity for the 2010 Decennial Redistricting in SVRS is now
complete. Redistricting staff at the G.A.B. are now focused on providing on-going support to
clerks using the new mapping tools in SVRS. Some of these on-going activities include:

= The SVRS Training Manual is being updated with comprehensive instructions on how to use
the new mapping features in SVRS.

= Board Staff are preparing a short 5-7 minute instructional video for clerks giving
demonstrations of some of the more complicated mapping functions that are easier to explain
by showing.

= Address Boundary exceptions are now being generated on an ongoing basis in SVRS to give

clerks a “queue” where they can review new addresses that have been added close to district
boundary lines to ensure new registrants are being districted correctly.
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= Board staff have added district data quality statistics to the metrics used to ensure clerks are
prepared for upcoming elections. Board staff follow up with municipalities who have district
data quality issues prior to an election. Some of these metrics include the number of
addresses close to the boundary lines that have not yet been reviewed (also known as Address
Boundary Exceptions), the number of addresses where SVRS is not confident in the exact
location that have not yet been reviewed (also known as Geo Exceptions), and the number of
voters who have not been assigned a district combo.

= Board technical staff are reviewing the mapping functions in SVRS and will be making
recommendations to make the mapping features easier for clerks to use, and more intuitive,
based on feedback we have received from clerks.

= Board staff continues to work with local land use and GIS experts at the municipalities and
counties to improve the quality of the maps in SVRS as well as the geographic locations of
the voters’ addresses.

Click and Mail Launched

Board staff are pleased to announce that the new Click and Mail voter registration process became
available to voters on Monday, August 6, 2012. As has been reported in previous Elections
Division updates and Board memos, Click and Mail is an initiative Board staff have been working
on since 2010. To reduce the need for data entry by municipal clerks, the system allows a voter to
fill in voter registration information on a website, which then prepares a neatly typed GAB-131
voter registration form for the voter fill out a voter registration application online, print it and mail
it or hand deliver it to their local clerk. The data the voter enters into Click and Mail is transferred
into SVRS so when the clerk receives the form, they simply process the pending application
without having to type any of the data.

Click and Mail gives voters the correct instructions to bring in their form based on the time period
that the voter registers. If they register during open registration, they receive instructions to mail
the form in. If they register during the late period they are instructed to take it in person to the
municipal clerk’s office. If they register on election day, they are directed to take their form to their
polling place. Proof of residency instructions are also provided in the scenarios where voters need
to bring proof of residence along with their form.

Click and Mail is currently in a “soft launch” period. The Register to Vote link is now available on
the Voter Public Access website, but Board staff do not plan to widely publicize Click and Mail
until after the August election. This approach gives clerks a chance to try out Click and Mail and
become familiar with it before it is promoted to the public. Staff predict that Click and Mail will be
used heavily leading up to the November Presidential Election. The soft launch period also allows
clerks to use Click and Mail for the August election. Several municipal clerks have already
reported to the G.A.B. that they plan to have Click and Mail available on computers at their polling
places to facilitate Election Day Registrations.

Vote WI App Launched

Board staff are also pleased to announce the new mobile elections smartphone application “Vote
WI.” Vote WI is part of the G.A.B.’s social media initiative which included the launch of
Facebook and Twitter. Vote WI will allow voters to access information similar to what is currently
housed on the G.A.B.’s VVoter Public Access website (vpa.wi.gov). Vote WI will allow voters with
smartphones to look up their polling place, their clerk information, their registration status, their
voting history, and much more. In addition, Vote WI provides users with instant GPS directions to
their polling place and the clerk’s office, as well as one-touch calling and e-mailing to clerks and
the G.A.B.
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Vote WI is currently in the “Beta Test” phase. Internal testing done by IT staff and elections staff
was completed in mid-July. On July 27, 2012 correspondence was sent to all municipal and county
clerk’s asking them to download and test Vote WI. Through the clerk testing we have received
widely positive feedback and have identified one small “bug” which has been remedied. On
August 15, 2012 we invited community partner organizations to participate in the testing. Testing
will conclude on August 31, 2012. Vote WI will launch to the public the week of September 4,
2012. Vote WI is currently developed and in testing for the Android smartphone platform.
Development for the iPhone platform is currently underway and is expected to be available to the
public in October 2012.

SAVE Database Research

In response to an inquiry from State Senator Mary Lazich, the Elections Division Administrator
appointed a team of Board staff to research the Systematic Alien Verification for Entitlements
(SAVE) program administered by the Federal Department of Homeland Security. Several states
have recently been reported in the news media for using (or investigating use of) the SAVE
database to verify citizenship, including Florida, Ohio, Colorado, and Arizona. The Team is
charged with gathering information on the SAVE database and preparing reports on findings to be
presented to the Board at the Board’s December 2012 meeting.

2012 Recall Senate Districts

As summarized in previous Elections Division Updates, the G.A.B. technical staff successfully
loaded the Recall Senate Districts into SVRS for use in the State Senate Recall elections this
summer. Detailed analysis was performed to ensure voters were placed in the correct Recall Senate
District, and special materials were sent to clerks impacted by the Recall Senate Districts. Very
few problems were reported relative to Recall Senate Districts, and the election was administered
smoothly in SVRS. Staff were pleased with the successful execution of the Recall Senate Districts
in SVRS for this election. The Recall Senate districts will be removed from SVRS after the
November General and Presidential Election, as they will no longer be needed.

SVRS Core Activities

A.  Software Upgrade(s)

Several updates have been made to SVRS applications:

. The SVRS system was updated with new codes that are part of the Military and
Overseas voter grant received from the US Department of Defense’s Federal VVoting
Assistance Program (FVAP). Upgrades were made to improve data quality for mailing
addresses and addresses that are located close to district boundaries. A new report was
added to assist clerks in reconciling their election voter participation.

. The second phase of the Canvass Reporting System (CRS) was completed. County
canvasses can now be run independently from one another. In the past, all counties had
to be certified by the G.A.B. before any county could begin recording recount results in
the CRS. There are now three types of result sets that can be tracked in CRS: Original,
Late arriving Absentee and Provisional, and Recount.

. Two new reports were added. The Canvass Municipal Report, GAB-106 allows
municipalities to print a report with reporting unit level results for a single
municipality. The Canvass Percentage Completed Report shows the percentage of
reporting units with information entered into CRS. The GAB-106 report was updated
to include the percentage of reporting units complete for each contest, this update is a
feature that can be used by counties that use CRS for election night reporting.
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. The WEDCS System was updated to include the revised GAB-190 survey. The
election cost survey was added the WEDCS site. Other updates were made to make
WEDCS easier for clerks to fill out the survey correctly.

. The Voter Public Access website was updated with the new Click and Mail registration
feature. The Click and Mail application is discussed in a separate section of this report.

. The new Provisional Ballot Tracking System and Outstanding Absentee Reporting
System were updated to address technical bugs and improve overall usability.

A new version of the SVRS code is planned to be released in mid-September, SVRS 8.2.2.
SVRS 8.2.2 will include updates to SVRS needed for implementation of the grant project for
Military and Overseas Voters (the FVAP project funded by a grant received from the US
Department of Defense). The voter address look-up, address data entry, and address
validation processes will be improved. Updated versions of the GAB-190 and other SVRS
reports are also planned.

B.  System Outages

There were no unscheduled outages of the SVRS system during this reporting period.

The G.A.B. was affected by an AT&T voicemail service outage on June 6 that was resolved
late in the day. Callers were unable to leave voice messages and staff were unable to retrieve
messages.

C. Data Requests

Staff regularly receive requests from customers interested in purchasing electronic voter lists.
SVRS has the capability and capacity to generate electronic voter lists statewide, for any
county or municipality in the state, or by any election district, from congressional districts to
school districts. The voter lists also include all elections that a voter has participated in,
going back to 2006 when the system was deployed.

The following statistics demonstrate the activity in this area since the last Elections Division
Update through August 16, 2012:

" One hundred fifty (150) inquiries were received requesting information on purchasing
electronic voter lists from the SVRS system.

" Seventy-seven (77) electronic voter lists were purchased.

] $99,350 was collected for SVRS voter data.

30-45-60 Day Forecast

1.

Prepare for the November 6, 2012 General and Presidential Election by implementing the 2012 Fall
Election Strategic Initiative.

Recruit and oversee training of temporary staff to conduct onsite AccessElections! Accessibility
Compliance Audits during the November 6, 2012 General and Presidential Election.

Continue with implementation of the $1.9 million dollar grant award received from the US
Department of Defense, Federal VVoter Assistance Program (FVAP). The purpose of the grant is to
create an Online Ballot Delivery System for Military and Overseas Electors that must be launched
and activated in time for Wisconsin’s military and overseas voters to access and use at least 45 days
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before the November 6, 2012 General and Presidential Election. The Grant Period is March 5,
2012 until November 30, 2016.

4. Appoint a Staff Team and lead the effort to draft of a protocol that will be used to dialogue with
clerks and other partners that include but not limited to Wisconsin Counties Association, Wisconsin
Towns Association, Wisconsin League of Municipalities, leadership in the Legislature and others

for the purpose of developing a consensus for an action plan that will address clerks’ workload
concerns.

Action Items

None.
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ATTACHMENT #1

DATE: August 18, 2012

TO: Nathaniel E. Robinson
Elections Division Administrator
Government Accountability Board

FROM: GAB Staff Members: Allison Coakley, Brian Bell, Nate Judnic, Adam Harvell

SUBJECT:  Observing Elections in Racine and other Municipalities in Racine County
(During the August 14, 2012 Partisan Primary)

Government Accountability Board staff observed elections throughout Racine County for the August 14,
2012 Partisan Primary. Three teams composed of Director Kevin J. Kennedy, Training Officer Allison
Coakley, Elections Data Manager Brian Bell, Campaign Finance Auditor Nate Judnic and Campaign
Finance Auditor Adam Harvell visited 12 + polling locations between the opening of the polls at 7:00
a.m. and closing at 8:00 p.m.

Overall, staff reported that Election Day activities went smoothly and election inspectors conducted their
duties in an efficient and effective manner. Turnout was light only three election observers had signed-in
at the polling locations visited. City of Racine Clerk Janice Johnson Martin was in attendance at several
locations giving instructions and answering questions.

Staff noted a couple of problems that could be corrected with additional training or direction from the
clerk’s office and have identified three areas that if addressed could improve the election experience for
the voters and election officials in November:

Reconfigure the polling place voting area(s) in locations serving multiple wards. In several polling
places serving more than one ward, the voting area was confusing and not configured to maximize
efficiency and traffic flow. The way a polling place is set up affects how easy it will be for election
inspectors to do their jobs and for voters to cast their ballots. Wards should be easy to identify and
separate from each other.

Plan and prepare for election observers. Most chief inspectors had the election observer sign-in
process down pat, but in a couple of locations the chief inspector either did not have staff sign in and
issue name badges and/or did not have an area set up for election observers. The area(s) reserved for
election observers should be taped off or otherwise marked before the polls open to make the space
easy to identify and clearly demonstrate where an observer may and may not be in the voting area.

Develop and document end of night election inspector duties and processes. Staff observed several
problematic closing procedures and a few election inspectors who did not appear to know what to do in
several situations. The municipal clerk was observed giving several election inspectors what appeared
to be last minute instructions on the tally sheets.

Training in advance of the November General Election will be made available to clerks during which
references to the Post-Election Checklist included in the Election Day Manual that details the election
inspector’s end of night duties, will be emphasized.
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ATTACHMENT #2

List of the 19 municipalities that transmitted absentee ballot to military and
overseas voters after the 45 day transmit time required by the MOVE Act.

Municipality County
City of Algoma: 31201 Kewaunee
City of Delafield: 68216 Waukesha
Town of Carson: 50012 Portage
Town of Clyman: 14012 Dodge
Town of Dewhurst: 10008 Clark
Town of Dover: 52006 Racine
Town of Elba: 14014 Dodge
Town of Franklin: 63012 Vernon
Town of Lake Mills: 28018 Jefferson
Town of Liberty: 36016 Manitowoc
Town of Necedah: 29028 Juneau
Town of Newark: 54028 Rock
Town of Prairie Du Chien: 12014 | Crawford
Town of Worden: 10064 Clark
Town of Wrightstown: 05040 Brown
Village of Denmark: 05116 Brown
Village of Sister Bay: 15181 Door
Village of Wind Point: 52192 Racine
Town of Ashland: 02004 Ashland
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ATTACHMENT #3

AccessElections!

Government Accountability Board’s Accessibility Compliance Program

(Elections and Voting Accessibility)

The June 5, 2012 Recall Election

One hundred sixty-two (162) Accessibility Audits completed in the
following one hundred thirteen (113) Municipalities.

County City Town Village
Baileys Harbor, Brussels,
Clay Banks, Egg Harbor, Forestville, | Egg Harbor, Ephraim,
Door Sturgeon Bay Gardner, Gibraltar, Jacksonport, Forestville,
Liberty Grove, Nasewaupee, Sister Bay
Sevastopol, Sturgeon Bay, Union
Ahnapee, Carlton, Casco, Franklin,
Algoma, . .
Kewaunee Kewaunee Lincoln, Luxemburg, Montpelier, Luxemburg
Pierce, Red River, West Kewaunee
Black Creek, Bovina, Buchanan, Bear Creek,
Appleton Center, Dale, Ellington, Freedom, Combined Locks,
Outagamie Kgﬁkauné Grand Chute, Greenville, Hortonia, Hortonville, Howard,
9 New London Kaukauna, Liberty, Maple Creek, Kimberly, Little Chute,
Oneida, Osborn, Seymour, Nichols, Shiocton,
Vandenbroek Wrightstown
Cato, Centerville, Cooperstown, Cleveland
. Eaton, Franklin, Gibson, Kossuth, L
Kiel, . . . Francis Creek,
. . Liberty, Manitowoc, Manitowoc - .
Manitowoc | Manitowoc, . Kellnersville, Mishicot,
. Rapids, Maple Grove, Meeme, ; .
Two Rivers S Reedsville, St. Nazianz,
Mishicot, Newton, Rockland, Valders. Whitelaw
Schleswig, Two Creeks, Two Rivers '
Ap_pl_eton, Brillion, Brothertown, Charlestown, .
Brillion, . . . Hilbert, Potter,
Calumet . . Chilton, Harrison, New Holstein, .
Chilton, Kiel, . . Sherwood, Stockbridge
Rantoul, Stockbridge, Woodville
Menasha
Appleton,
Winnebago | Menasha, Clayton, Menasha, Neenah
Neenah
Milwaukee | Milwaukee
The August 14, 2012 Partisan Primary
One hundred sixty-two (128) Audits were completed in the
City and County of Milwaukee
County City Town Village
Milwaukee Brown Deer, Cudahy, Greenfield, Milwaukee, None Hales Corners

Wauwatosa, West Allis
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State of Wisconsin\Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500
E-mail: gab@wisconsin.gov

http://gab.wi.gov

KEVIN J. KENNEDY

Director and General Counsel

DATE:

TO:

FROM:

SUBJECT:

MEMORANDUM

For the August 28, 2012 Meeting

Members, Wisconsin Government Accountability Board

Kevin J. Kennedy, Director and General Counsel

Wisconsin Government Accountability Board

Prepared by:

Agency Operations

Introduction

Kevin J. Kennedy, Director and General Counsel
Sharrie Hauge, Chief Administrative Officer
Reid Magney, Public Information Officer

Administrative Activities

The primary administrative focus for this reporting period has been preparing for the agency’s fiscal year
close-out, preparing the FY-13 operating budget, preparing for the 2013-15 biennial budget request,

procuring goods and services, recruiting staff, communicating with agency customers, and developing
legislative and media presentations.

Noteworthy Activities

1.

Fiscal Year 12 Close-Out Activities and FY-13 Operating Budget Preparations

The financial services section has been extremely busy the last six weeks preparing numerous
financial transactions in preparation for the end of the state fiscal year (June 30, 2012) and setting
up our FY-13 operating budget. See chart below for FY-12 expenditures.

FY-12 Expenditures GPR PR (Lobby) PR (CF & M/S) SEG-F (HAVA) PR-Fed (FVAP) TOTAL
Salaries 1,017,011 171,604 670,392 5,431 1,864,438
LTE/Misc. Salaries 47,250 0 2,210 49,460
Fringe Benefits 353,041 70,309 302,988 776 727,114
Supplies and Services 1,833,777 130,380 50,900 1,429,241 158,923 3,603,221
Aids to municipalities 9,365 9,365
Investigations 46,128 46,128
Clerk Training 82,600 82,600
Total Costs 3,379,807 372,293 50,900 2,414,196 165,130 6,382,326

o Staff attended Form 78 meetings to learn the new electronic format for certifying our fiscal year

2012 revenues, fund expenditures, and cash balances. New SharePoint workflow processing
and approval website allows for less paperwork and quicker turnaround time.

o Staff reviewed preliminary Form 78’s each week for accuracy and completeness, then
reconciled back to internal accounting files. Final Form 78’s were timely approved and sent to
State Controller’s Office on August 6™
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e  Staff completed journal entries to surrender two petty cash funds which will be replaced by p-
card usage, thereby reducing cash on hand risks and maximizing rebates received from p-card
purchases.

e  Staff monitored the final expenditure of federal Section 261 funds allotted for the state fiscal
year ending 6/30/12, and then coordinated the authorization setup for the new fiscal year 2013
allotment of $ 201,733 of Section 261 funds within the Federal Cash Management (FCM )
system, which allows our agency to begin expending those monies for the accessibility voting
program. Assisted DOA-Cash Management staff with a fund coding problem, to allow for
receiving the revenues.

e  Staff prepared a fiscal year-end 2012 transfer appropriation entry, to re-allocate federal funds
from the LTE salary line unit to cover general service billings payable to DOA and voting
equipment reimbursements payable to local municipalities. Set up Revenue budgets and
Expense budgets in Wismart for new fiscal year processing. Caught coding errors on year-end
payroll accruals and on future fiscal year payroll withholdings, then booked correcting entries
to assign proper reporting categories.

e  Setup new 2013 fiscal year Excel files to account for expenditure and payroll vouchers for all
agency appropriations.

o  Completed the transfer out of the WI Election Campaign Fund 218 balance from GAB to a
State General Fund in accordance with Act 32, Section 9218.

2013-15 Biennial Budget Request

On Tuesday, August 14, 2012, staff received Major Budget Policies and Budget instructions for
preparing its 2013-2015 biennial budget request. Most agencies are required to hold their overall fiscal
year GPR budgets to fiscal year 2011-13 levels. The GPR base budget for 2013 is $2,664,700. In
addition to zero growth for the 2013-2015 biennium agencies are required to permanently lapse the
amounts required in the 2011-13 biennium. G.A.B. is required to lapse $386,600 in the biennium.
Annually, G.A.B. will be required to lapse $193,300. The budget submission is due to the State Budget
Office and the Legislative Fiscal Bureau on September 17, 2012.

Procurements

Since the last Board meeting, the procurement section has worked on several high-priority projects.
One project has been to hire temporary services workers to call municipal clerks to obtain responses
to the MOVE Act survey on July 17, 18, and 19. Temporary services workers were also hired on
July 25 and 27 to mark test ballots for the ES&S Voting Equipment test. Another project was to
facilitate the process of hiring temporary services workers to conduct polling place accessibility
surveys on August 14 and to train them on the reimbursement process for expenses.

The procurement section has also helped to purchase various software and hardware to improve the
modernization process of the Statewide Voter Registration System and facilitate the Federal VVoting
Assistance Program.

The procurement section has also purchased various Apple products to develop and test the Voter
Public Access mobile application on the Apple market.
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4, Contract Sunshine

Contract Sunshine has had another successful certification period. All 32 agencies that are required
to report, plus one optional-reporting agency, have certified their data for the certification period
April 2012 through July 2012.

5. Federal Voting Assistance Program’s (FVAP) Electronic Absentee Systems for Elections (EASE) Grant

e Staff negotiated minimal proof of payment documentation for FVAP expenditures with U.S.
Department of Defense personnel. Prepared and timely filed the first quarterly SF 425 Report for
FVAP grant. Claimed reimbursement for May & June expenditures, prepared journal entries to
record revenue receipts, coordinated accounting for incoming wire transfers with DOA-Treasury
staff, and followed up with federal personnel on why one receipt was not yet approved.

Instructed another financial staff person to serve as backup for monthly online claim
reimbursement requests. Researched and assisted with the compilation of budget justification for
purchasing office partitions and workstations for FVAP staff from rent savings, without having to
obtain pre-approval from Department of Defense.

¢ In mid-August the renovations for the F\VAP space were completed at the Central Services
location. On August 16, we were notified that all tenants are being forced to vacate the site by
the end of the year. Staff is working with the Division of State Facilities to garner a new space
for the FVAP team.

6. Other Financial Services Section Activity

e Identified $ 398,565 of HAVA Section 102 interest earnings, previously recorded as HAVA
Section 101 revenues, and booked a correcting journal entry to HAVA Section 251 program, per
the latest U.S. EAC directive.

e Calculated and booked the second quarter payroll adjusting entry, to properly allocate salaries
and fringe benefits between federal and state programs. Assisted with resolving a payroll per
diem problem and initiated a time reporting process to properly allocate temporary staff costs
which should be split-funded between federal and state programs.

e  Compiled schedule of overtime worked by staff, and then produced voter ID documents &
correspondence, both in response to federal discovery request.

e  Worked with DOA auditor to reconcile the payroll travel balance sheet accounts and booked the
correcting journal entries. Wrote preliminary GAB responses to state audit report findings and
developed procedural changes to properly account for federal travel reimbursements to GPR
employees. Prepared and booked other journal entries to correct several prior year balance sheet
appropriation coding errors.

e  Coordinated with DOA-Treasury & U.S. Bank to effect the transition of the new lobbying e-
payment services application from user testing to live production, launched on June 19"

e  Researched several HAVA expenditure compliance questions, including the feasibility of GPR
usage of SVRS training environment equipment currently being used by federal employees,
senate re-districting work in SVRS for recall elections, investigations time worked by federal
employees, nomination papers review time worked by federal employees, MOVE consent decree
work, potential sub grants payable to the Disability Rights Wisconsin organization for updating
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their voter guide, federal IT staff time worked on DOA projects, and voting equipment testing
costs billable to ES&S manufacturer.

e Evaluating QuickBooks accounting and budgeting software, to replace manual & time-intensive

Excel files. Attended PeopleSoft demos on Enterprise Resource Planning (ERP) software,
including employee time distribution, general ledger, and financial reporting.

Staffing

Currently, we are working on a recruitment strategy for hiring 26 new federally funded positions that
began on July 1, 2012. To-date, we have filled eight of the 26 positions.

Communications Report

Since the May 15, 2012 Board meeting, the Public Information Officer has engaged in the following
communications activities in furtherance of the G.A.B.’s mission:

The P10 continued to respond to a high number of media and public inquiries on a variety of
subjects, especially June 5 recall elections. The PIO set up interviews with print and electronic
journalists for Director Kennedy and also gave multiple interviews when he was not available.

Between May 1 and August 16, the P10 has responded to approximately 624 telephone calls from
media and the public requesting information and interviews (333 in May, 253 calls June, 129 calls in
July and 109 calls in August). These media contacts do not count the many media and public emails
received and responded to.

The PIO has been assisting with several Elections Division projects including coordinating the
public demonstration of new electronic voting equipment, serving on the team studying use of the
SAVE database, and serving on the team planning for the Fall Election Cycle.

The PIO has also worked on a variety of other projects including responding to concerns from
Legislators on a variety of topics, and communicating with our clerk partners.

Meetings and Presentations

During the time since the May 15, 2012 Board meeting, Director Kennedy has been participating in
a series of meetings and working with agency staff on several projects. The primary focus of the
staff meetings has been to address recall election preparation, recount, partisan primary and litigation
related issues. Agency activity has also focused on the Federal VVoting Assistance Program (FVAP)
grant to facilitate delivery of ballots to military and overseas voters, implementation of 2011
Wisconsin Act 227 which significantly changed absentee voting requirements for elections
following the April 3, 2012 Spring Election and the launching of new social media initiatives.

The media has made a number of inquiries on legal issues as well as the rules, and costs associated
with the recall and partisan primary elections. This has led to extended interviews with print
journalists and a number of television and radio appearances.

On May 7 and 8, 2012 Director Kennedy participated in a forum at the Institute for Politics in the
Kennedy School of Government at Harvard University. The symposium was co-hosted by the National
Association of Secretaries of State. The focus was to bring together key stakeholders in election
administration to discuss the future of the U. S. Elections Assistance Commission.
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On May 15, 2012, Director Kennedy was interviewed by WTMJ radio on the availability of absentee
ballots for the June recall elections. On May 18, 2012, WISC TV in Madison followed up with an
interview on student voting in June recall elections.

On May 23, 2012, Director Kennedy made a presentation to municipal officials at the Mid-Moraine
Association in Slinger on the Government Accountability Board, its duties and responsibilities.

On May 31, 2012, John Colbert of WIBA radio conducted a lengthy interview of Director Kennedy
on the June 5 recall elections. Mr. Colbert routinely conducts these interviews before major election
events such as the presidential preference vote and November general elections. WISC TV Channel
3 also interviewed the Director that day. Several news organizations conducted interviews on June 4
and June 6, 2012 immediately preceding and following the recall elections.

As part of the news coverage leading up to the June 5, 2012 recall elections, Director Kennedy also
appeared on the Wisconsin Public Television program Here and Now on June 1, 2012. The
segment, “Fake or protest? GAB's Kevin Kennedy weighs in,” can be viewed at this link:
http://wpt.org/NPA/HAN1042.cfm. Director Kennedy was also interviewed extensively that day by
Eric Shawn of Fox News on election fraud. Mr. Shawn devotes extensive coverage to the issue of
fraud in U. S. elections, and used a small portion of the interview in this June 3 story:
http://video.foxnews.com/v/1671125706001/voter-fraud-investigation-in-wisconsin-recall.

On June 5, 2012, the agency hosted a group of visitors from Kenya arranged by former State Senate
Chief Clerk Donald Schneider. Director Kennedy, Katie Mueller and Ethics Division Administrator
Jon Becker discussed recall activity in Wisconsin. The Kenyan constitution has provisions for
recall, so the topic was of particular interest to the group.

Director Kennedy and Sarah Whitt participated in a series of workshops sponsored by the Pew
Center on the States and the Humphrey Institute at the University of Minnesota in Minneapolis on
June 13 through June 15, 2012. The workshops focused on social media and technology in
elections.

On June 25 and 26, 2012 Director Kennedy led a team of staff members including Training Director
Allison Coakley, Elections Supervisor Ross Hein, Sarah Whitt, Colleen Adams and Brian Bell to the
Annual Symposium of the Wisconsin County Clerks in Sheboygan.

Director Kennedy met with a group of state and local election administrators and academic
researchers on July 26, 27, 2012 in Denver, Colorado as part of the Pew Center on the States
Performance Index of Elections project. This on-going project is designed to develop methods of
measuring election administration performance using data collected by election administrators.
Director Kennedy showcased the WEDCS data collection system to this group at an earlier meeting.

On August 8, 2012, Director Kennedy was interviewed by Steve Walters of Wisconsin Eye along
with Andrea Kaminski of the League of Women Voters of Wisconsin. The program, Campaign
2012 Newsmakers: Review of the June 5th Recalls, can be viewed at this link:
http://www.wiseye.org/videoplayer/vp.html?sid=8607.

Director Kennedy and Lead Elections Specialist Diane Lowe attended the annual conference of the
Election Center in Boston Massachusetts from August 15 through August 17, 2012. The Election
Center is a national organization focused on training state and local election officials. Diane Lowe
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also took a professional education course to complete the renewal of her Certified Election and
Registration Administrator (CERA) certification.

Director Kennedy also participated in the National Association of State Election Directors (NASED)
summer meeting on August 17 through August 19, 2012. At the NASED meeting, Director
Kennedy accepted an award from the Election Center on behalf of the agency recognizing the
development of a mobile app for access to voting, registration and polling place information as the
Best Practice by a State in election administration. The agency’s entry was submitted in the form of
a paper entitled Elections at Your Fingertips: App-ortunities to Connect with Wisconsin Voters. He
also made a presentation on current trends in election litigation along with Indiana Co-Director of
Elections and NASED President Brad King and Neil Erickson, Nebraska Deputy Secretary of State
for Elections.

Looking Ahead

As you will read in the Elections Division report, our staff has been very busy planning for the November
General Election. The “Back to Basics” initiative they have developed will provide better voter education,
enhanced training, new technology tools and targeted assistance to municipalities. This will help local
election officials and the public to be better prepared for Election Day.

Significant work will need to be done to prepare the 2013-15 biennial budget request as well as to develop
legislative initiatives for the 2013 session.

The Board’s next meeting is Tuesday October 23, 2012 beginning at 9:00 a.m. in agency offices.

I would like the Board Members to consider moving the date of the December 11, 20122 meeting to the
following week, Tuesday, December 18, 2012. There is a post-election meeting sponsored by the Pew
Center for the States and all state Chief Election Officials have been invited to participate with scholars
and other election observers. The meeting will focus on the issues from the 2012 Presidential and General
election as well as the anticipated state and federal legislative agendas in 2013.

Action Items

Change the December 11, 2012 meeting date to Tuesday, December 18, 2012.
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		Manufacturer:

		 Election Systems & Software (ES&S)

		Laboratory:

		Wyle Laboratories



		System Name:

		Unity 3.2.0.0 Rev. 3

		Standard: 

		2002 VSS



		Certificate:

		ESSUnity3200Rev3

		Date:  

		May 16, 2012









Scope of Certification



This document describes the scope of the validation and certification of the system defined above.  Any use, configuration changes, revision changes, additions or subtractions from the described system are not included in this evaluation.

Significance of EAC Certification

An EAC certification is an official recognition that a voting system (in a specific configuration or configurations) has been tested to and has met an identified set of Federal voting system standards. An EAC certification is not:

An endorsement of a Manufacturer, voting system, or any of the system’s components.

A Federal warranty of the voting system or any of its components.

A determination that a voting system, when fielded, will be operated in a manner that meets all HAVA requirements.

A substitute for State or local certification and testing.

A determination that the system is ready for use in an election.

A determination that any particular component of a certified system is itself certified for use outside the certified configuration.

Representation of EAC Certification

Manufacturers may not represent or imply that a voting system is certified unless it has received a Certificate of Conformance for that system. Statements regarding EAC certification in brochures, on Web sites, on displays, and in advertising/sales literature must be made solely in reference to specific systems. Any action by a Manufacturer to suggest EAC endorsement of its product or organization is strictly prohibited and may result in a Manufacturer’s suspension or other action pursuant to Federal civil and criminal law.



System Overview:

ES&S Unity 3.2.0.0 Rev. 3 is comprised of the AutoMARK Voter Assist Terminal (AutoMARK), DS200 Precinct Digital Scanner (DS200), Model 650 high-speed Central Count Scanner (M650), Audit Manager (AM), Election Data Manager (EDM) and ES&S Ballot Image Manager(ESSIM), Hardware Program Manager (HPM), Election Reporting Manager (ERM), Log Monitor Service, and VAT Previewer. 



· AutoMARK Voter Assist Terminal enables voters who are visually or physically impaired and voters more comfortable reading or hearing instructions and choices in an alternative language to privately mark optical scan ballots.  The AutoMARK supports navigation through touchscreen, physical keypad or ADA support peripheral such as a sip and puff device or two position switch. 

· DS200 digital scanner is a paper ballot tabulator designed for use as a polling place scanner. After the voter makes their selections on their paper ballot, their ballot is inserted into the unit for immediate tabulation. Both sides of the ballot are scanned at the same time using a high-resolution image-scanning device that produces ballot images.

· M650 high-speed central count scanner is programmed by jurisdiction officials for a specific election with an election definition from a Zip disk. M650 prints a continuous audit log to a dedicated audit log printer and can print results reports directly from the scanner to a second connected printer. The scanner saves results to a Zip disk that officials can use to format and print results from a PC running Election Reporting Manager. 

· Audit Manager runs in the background of the other Unity programs and provides password security and a real-time audit log of all user inputs and system outputs. Election coders use Audit Manager to set Unity system passwords and track user activity.

· Election Data Manager (EDM) is used to enter the election definition. Typically, a master election database is created one time and contains all precincts, districts, and precinct and district relationships. This master file is then used to build each election-specific file to which election-specific contests can be manually added or merged from a previous election file. 

· ESSIM is a desktop publishing tool that allows users to design and print ES&S paper ballots. ESSIM uses ballot style information created by EDM to display the WYSIWYG ballots. Users can then apply typographic formatting (font, size, attributes, etc.) to individual components of the ballot. Text and graphic frames can also be added to the ballot.

· Hardware Program Manager (HPM) enables the user to import, format, and convert the election file; define districts; specify election contests and candidates; create election definitions for ballot scanning equipment; burn PC Cards, EPROMS, MemoryPacks or PEBs; and create the Data Acquisition Manager Precinct List. The Hardware Programming Manager is primarily used for converting the election IFC file for use with the Election Reporting Manager and for creating and loading election parameters; however, it may also be used for coding the election.

· Election Reporting Manager (ERM) is ES&S’s election results reporting program. ERM generates paper and electronic reports for election workers, candidates, and the media. ERM can also display updated election totals on a monitor as ballot data is tabulated, and it can send results reports directly to media outlets. 



Certified System before Modification:

ES&S Unity 3.2.0.0 Rev. 1

Certification Number: ESSUnity3200Rev1



ES&S Unity 3.2.0.0

Certification Number: ESSUnity3200

Anomalies and/or Additions addressed in Unity 3.2.0.0 Rev. 3:

The focus of this test campaign was to test all additions and modifications made to the system’s software, hardware and firmware since the certification of Unity 3.2.0.0. Wyle performed full-functional testing on the DS200 with the primary focus on the modifications of the DS200 firmware to fix the anomalies addressed specifically in the EAC’s Formal Investigation Report. These include: 

· Intermittent screen freezes, the system lockups and shutdowns which prevents the voting system from operating in the manner in which it was designed. 

· Failure to log all normal and abnormal voting system events. 

· Skewing of the ballot resulting in a negative effect on system accuracy.

· Unresponsive Touch Screen 

Mark definition: 

ES&S’s declared level of mark recognition for the DS200 is a mark across the oval that is 0.2” long X 0.03”wide at any direction. 



Tested Marking Devices:
Bic Grip Roller Pen

Language capability: 

System supports: English and Spanish.

Components Included:

This section provides information describing the components and revision level of the primary components included in this Certification.
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		System Component

		Software or Firmware Version

		Hardware Version

		Operating System or COTS

		Comments



		DS200

		1.6.1.0

		1.2

		

		Precinct Digital Scanner



		Model 650

		2.2.2.0

		1.1, 1.2

		

		Central Count Scanner, high-speed



		AutoMARK A100

		1.3.2906

		1.0

		

		ADA Ballot Marking Device



		AutoMARK A200

		1.3.2906

		1.1, 1.3

		

		ADA Ballot Marking Device



		Ballot Box Hardware

		

		1.2, 1.3

		

		Plastic ballot box



		Ballot Box Hardware

		

		1.0, 1.1, 1.2

		

		Metal ballot box with diverter



		Audit Manager (AM)

		7.5.2.0

		

		

		



		Election Data Manager (EDM)

		7.8.1.0

		

		

		



		ESS Ballot Image Manager (ESSIM)

		7.7.1.0

		

		

		



		Hardware Programming Manager (HRM)

		5.7.1.0

		

		

		



		Election Results Manager (ERM)

		7.5.4.0

		

		

		



		Log Monitor Service

		1.0.0.0

		

		

		



		AutoMARK Information Management System (AIMS)

		1.3.157

		

		

		



		VAT Previewer

		1.3.2906

		

		

		



		Server PC

		

		Dell Optiplex GX20

		

		



		Server PC

		

		Dell Precision T3500

		

		



		Client PC

		

		Dell Optiplex 760

		

		



		Ballot on Demand Printer

		

		OKI C9650

		

		



		Report Printer

		

		HP LaserJet 4050N

		

		



		Zip Disk

		

		

		

		Results storage for M650



		Headphones

		

		Avid FV 60

		

		





System Limitations

This table depicts the limits the system has been tested and certified to meet.

		Characteristic

		Limiting Component

		Limit

		Comment



		Precincts Allowed in an Election

		HPM/ERM

		2900

		1639 if using paper ballot coded by precinct



		Precinct included per poll (reporting limit)

		ERM

		1900

		



		Candidate/counters per election

		ERM

		21000

		



		Maximum candidates

		HPM

		9900

		



		Contest allowed in an election

		ERM

		Depends on election

		Limited by 21000 maximum counters



		Candidates/counters allowed per precinct

		ERM import

		1000

		



		Ballot styles allowed per election

		HPM (ballot sequence code)

		5500

		1639 if using paper ballot coded by style



		Contests allowed per ballot style

		HPM

		200 

		Or number of ballot positions



		Precincts allowed per ballot style

		HPM

		1500

		



		Candidates (ballot choices) allowed per contest

		HPM

		175

		



		Count for any precinct element

		ERM Report (ERM results import)

		500000

		65550 from any tabulator media



		Number of parties allowed

		HPM

		18

		



		“Vote for” per contest

		HPM

		90

		





Component Limitations:

PAPER BALLOT LIMITATIONS 

1. The paper ballot code channel, which is the series of black boxes that appear between the timing track and ballot contents, limits the number of available ballot variations depending on how a jurisdiction uses this code to differentiate ballots. The code can be used to differentiate ballots by Sequence (limited to 1-1639 variations), Type (1-30 variations) or Split (1-40 variations). 

2. If Sequence is used as a ballot style ID, it must be unique election-wide and the Split code will always be 1. 

3. If Sequence is used as a precinct ID, it limits the number of styles in a precinct to 1200 (30 Types x 40 Splits). 



DS200 

1. A DS200 coded for Election Day counting will not support more than 18 precincts. 

2. The DS200 does not support more than 40 ballot styles in a single absentee precinct in a ballot by-style election. If an election definition contains more than 40 ballot styles, the user has to define more than one absentee precinct and then separate the ballots into groups for processing. 

3. All optical scan ballots used in a given election must be the same size and have the same position capacity. 

4. An early vote station will only support a maximum limit of 9999 precincts. A large number of precincts may result in small ballot processing delays. 

6. An early vote station will not be able to print a precinct-by-precinct report by default. 

MODEL 650 

1. The Model 650 supports a maximum 37503 candidates or counters for any election. 

2. The M650 does not support more than 100 ballot styles for a single absentee precinct in a ballot by-style election. If an election definition contains more than 100 ballot styles, the user has to define more than one absentee precinct and then separate the ballots into groups for processing 

3. All optical scan ballots used in a given election must be the same size and have the same position capacity. 

4. The M650 does not support the Arrow style response area. 

5. Ballots must be fed in one particular orientation. 

6. The Model 650 can interpret a maximum of 1499 office group codes in an election definition. (An “office group” is defined as the collection of one or more contests (including rotation) that always appear together on any ballot style.). This limitation restricts the number of precincts allowed in an election if “precinct only” offices are defined (District Type PRC) because each “precinct only” office always appears in a different office group. 



AUTOMARK VOTER ASSIST TERMINAL 

1. ES&S AutoMARK capacities exceed all documented limitations for the ES&S election management, vote tabulation and reporting system. For this reason, Election Management System and ballot tabulator limitations define the boundaries and capabilities of the AutoMARK system as the maximum capacities of the ES&S AutoMARK are never approached during testing 

2. The AutoMARK recognizes ballot content by the code channel. If the Sequence code is used for Ballot Style ID and the election definition has more than one precinct that uses a specific ballot style, the AutoMARK will not determine which precinct the ballot is associated with. The user should not define ballot style names in the election definition that imply precinct. 



ELECTION DATA MANAGER 

1. In both open and closed primary elections, operational procedures to define the election in EDM must be strictly followed. 

2. The user must input the Party Preference (or Pick Contest) title as „Party Preference‟ in the Office Title box in the Add Office Information window. 

3. The user must add a “crossover party” using the Parties option under the County menu when the election is an open primary with a party preference race. 

4. There is a limitation of 99 candidates for rotation positions. This limit does not apply to positions that float and do not change candidate order. 

5. The maximum number of languages supported is 13. 

6. The ability to delete parties under the County and Election menu is not supported. 

7. In a primary election, the system does not support displaying the contest(s) from another party’s ballot if a third party in the election has candidates in that contest. 



ES&S BALLOT IMAGE MANAGER 

1. ESS Image Manager requires the installation of Adobe Type Manager for assurance that screen displays of the ballot match the printed ballot. 

2. ESSIM does not give a column number or position to straight party candidates in the .ifc. The user must assign these manually in HPM. 



BALLOT ON DEMAND 

1. Ballot on Demand requires an Oki printer. 

2. Batch Ballot printing is not reflected in any BOD reports. 

3. Batch Ballot serial numbers are not supported with multi-page ballots. 



HARDWARE PROGRAMMING MANAGER (WINDOWS) 

1. Hardware Programming Manager supports no more than 18 parties for a single election. This limit is reduced to 12 parties, counting “nonpartisan” as a party, for an Open Primary election that uses two page ballots with the second page containing only non-partisan contests. Party/partisan contents CANNOT flow between pages in an Open Primary. 

2. When coding an election for an Open primary, the user cannot include (in total voting) the crossover party listed in the Description box in the Election Specifications window. The party type displays in the numbered description box, but the user should clear the Include check box next to the crossover party type. 

3. When coding an election for an open primary, the party preference contests must be identified as nonpartisan. 

4. There is a maximum of 31 Statistical Party Counters. 

5. Change/Add Polling Place 

· A polling place may be identified to contain all precinct in the election 

· There is a limit of 80 Precincts that can be assigned to a Polling Place with the following exceptions: 

· The M100 and DS200 have a limit of 18 individually selected precincts that can be assigned to a polling place. 

6. Ballot Styles 

· In an Open Primary, the number of contest associated with any party (or „nonpartisan‟ designation) within a ballot style cannot exceed 70. For an Open Primary election, this limitation replaces the 200 contest limit. 



7. Districts 

· A district is identified by a code that contains 7 positions but is constructed of a 3 position District Type code and a 4 position District code within the type. There are a limit of 19 District Types and 39 Districts for any given type except for the „PRC‟ district type. The “PRC” district type is used in an election where virtually all precincts have one or two unique precinct specific contests. When the “PRC” district type is active, the District code is designated by the 4 position precinct ID code. The number of precincts that can use this code is a function of the election content and limited by the M650. See “Section 2.2.1.” 

· A precinct can only have 39 total districts associated with it. 

8. Candidates 

· The maximum number of candidate rotations per contest is 140. This includes candidate position sets where candidate order is not changed, but use alternate position numbers. 



ELECTION REPORTING MANAGER 

1. The Election Reporting Manager requires a minimum monitor screen resolution of 800 x 600. 

2. ERM's maximum page size for reports is 5,000 pages. 

3. Serve650 continues to run after ERM is stopped via the Windows Task Manager. If the ERM task is ended, Serve650 must also be canceled, or the PC rebooted. 

6. Mixed equipment within a single SPP file is not supported. Each equipment type must have its own SPP file. 

7. Contest/Precinct selection pop up display limited to 2,900 contests/precincts. 

8. Dynamic Precinct Reports are not supported when updating results from iVotronic Audit Data. 

9. Foreign characters are not supported in ERM. This has to do with the creation of the XML results file out of ERM. 

10. Generating a District Canvass Report without first properly creating a .DST file can result in inaccurate totals reports and inconsistent report formatting. 

11. When retrieving election data from DS200 tabulators; ERM supports a maximum of 1900 precincts for an “All Precincts Included” Poll. 



AUTOMARK INFORMATION MANAGEMENT SYSTEM (AIMS) 

If the number of precincts imported from Election Data Manager exceeds 840, an election administrator must manually configure the code channel for precinct number 840 within AIMS. Code channel information for all other precincts imports properly.

Functionality 

Supported Functionality Declaration 

		Feature/Characteristic

		Yes/No

		Comment



		Voter Verified Paper Audit Trails 

		

		



		VVPAT  

		N

		



		Accessibility 

		

		



		Forward Approach 

		Y

		



		Parallel (Side) Approach 

		N

		



		Closed Primary 

		

		



		Primary: Closed  

		Y

		



		Open Primary 

		

		



		Primary: Open Standard  (provide definition of how supported) 

		Y

		



		Primary: Open Blanket  (provide definition of how supported) 

		N

		



		Partisan & Non-Partisan: 

		

		



		Partisan & Non-Partisan:  Vote for 1 of N race 

		Y

		



		Partisan & Non-Partisan: Multi-member (“vote for N of M”) board races  

		Y

		



		Partisan & Non-Partisan:  “vote for 1” race with a single candidate and write-in voting 

		Y

		



		Partisan & Non-Partisan “vote for 1” race with no declared candidates and write-in voting 

		Y

		



		Write-In Voting: 

		

		



		Write-in Voting: System default is a voting position identified for write-ins. 

		Y

		



		Write-in Voting: Without selecting a write in position. 

		Y

		



		Write-in: With No Declared Candidates 

		Y

		



		Write-in: Identification of write-ins for resolution at central count 

		Y

		



		Primary Presidential Delegation Nominations & Slates: 

		

		



		Primary Presidential Delegation Nominations:  Displayed delegate slates for each presidential party 

		N

		



		Slate & Group Voting: one selection votes the slate. 

		N

		



		Ballot Rotation: 

		

		



		Rotation of Names within an Office; define all supported rotation methods for location on the ballot and vote tabulation/reporting 

		Y

		



		Straight Party Voting: 

		

		



		Straight Party: A single selection for partisan races in a general election 

		Y

		



		Straight Party: Vote for each candidate individually 

		Y

		



		Straight Party: Modify straight party selections with crossover votes 

		Y

		



		Straight Party: A race without a candidate for one party 

		Y

		



		Straight Party: “N of M race (where “N”>1)

		Y

		



		Straight Party: Excludes a partisan contest from the straight party selection

		Y

		



		Cross-Party Endorsement: 

		

		



		Cross party endorsements, multiple parties endorse one candidate.

		Y

		



		Split Precincts: 

		

		



		Split Precincts: Multiple ballot styles

		Y

		



		Split Precincts: P & M system support splits with correct contests and ballot identification of each split

		Y

		



		Split Precincts: DRE matches voter to all applicable races.

		N

		



		Split Precincts: Reporting of voter counts (# of voters) to the precinct split level; Reporting of vote totals is to the precinct level

		Y

		System lists the # of voters.



		Vote N of M: 

		

		



		Vote for N of M: Counts each selected candidate, if the maximum is not exceeded.

		Y

		



		Vote for N of M: Invalidates all candidates in an overvote (paper)

		Y

		



		Recall Issues, with options: 

		

		



		Recall Issues with Options: Simple Yes/No with separate race/election. (Vote Yes or No Question)

		N

		



		Recall Issues with Options: Retain is the first option, Replacement candidate for the second or more options (Vote 1 of M)

		N

		



		Recall Issues with Options: Two contests with access to a second contest conditional upon a specific vote in contest one. (Must vote Yes to vote in 2nd contest.)

		N

		



		Recall Issues with Options: Two contests with access to a second contest conditional upon any vote in contest one. (Must vote Yes to vote in 2nd contest.)

		N/A

		Overturned - US District

Court 7/29/03: CA Election

Code sect. 11383



		Cumulative Voting 

		

		



		Cumulative Voting: Voters are permitted to cast, as many votes as there are seats to be filled for one or more candidates. Voters are not limited to giving only one vote to a candidate. Instead, they can put multiple votes on one or more candidate.

		N

		



		Ranked Order Voting 

		

		



		Ranked Order Voting: Voters can write in a ranked vote.

		N

		



		Ranked Order Voting: A ballot stops being counting when all ranked choices have been eliminated

		N

		



		Ranked Order Voting: A ballot with a skipped rank counts the vote for the next rank.

		N

		



		Ranked Order Voting: Voters rank candidates in a contest in order of choice. A candidate receiving a majority of the first choice votes wins. If no candidate receives a majority of first choice votes, the last place candidate is deleted, each ballot cast for the deleted candidate counts for the second choice candidate listed on the ballot. The process of eliminating the last place candidate and recounting the ballots continues until one candidate receives a majority of the vote

		N

		



		Ranked Order Voting: A ballot with two choices ranked the same, stops being counted at the point of two similarly ranked choices.

		N

		



		Ranked Order Voting: The total number of votes for two or more candidates with the least votes is less than the votes of the candidate with the next highest number of votes, the candidates with the least votes are eliminated simultaneously and their votes transferred to the next-ranked continuing candidate.

		N

		



		Provisional or Challenged Ballots 

		

		



		Provisional/Challenged Ballots: A voted provisional ballots is identified but not included in the tabulation, but can be added in the central count.

		Y

		



		Provisional/Challenged Ballots: A voted provisional ballots is included in the tabulation, but is identified and can be subtracted in the central count

		Y

		



		Provisional/Challenged Ballots: Provisional ballots maintain the secrecy of the ballot.

		Y

		



		Overvotes (must support for specific type of voting system)

		

		



		Overvotes: P & M: Overvote invalidates the vote. Define how overvotes are counted. 

		Y

		



		Overvotes: DRE: Prevented from or requires correction of overvoting. 

		N

		



		Overvotes: If a system does not prevent overvotes, it must count them. Define how overvotes are counted. 

		Y

		



		Overvotes: DRE systems that provide a method to data enter absentee votes must account for overvotes. 

		N

		



		Undervotes 

		

		



		Undervotes: System counts undervotes cast for accounting purposes 

		Y

		



		Blank Ballots 

		

		



		Totally Blank Ballots: Any blank ballot alert is tested. 

		Y

		



		Totally Blank Ballots: If blank ballots are not immediately processed, there must be a provision to recognize and accept them 

		Y

		



		Totally Blank Ballots: If operators can access a blank ballot, there must be a provision for resolution. 

		Y

		



		Networking 

		

		



		Wide Area Network – Use of Modems

		N

		



		Wide Area Network – Use of Wireless 

		N

		



		Local Area Network  – Use of TCP/IP

		N

		



		Local Area Network  – Use of Infrared

		N

		



		Local Area Network  – Use of Wireless

		N

		



		FIPS 140-2 validated cryptographic module 

		N

		



		Used as (if applicable):

		

		



		Precinct counting device 

		Y

		DS200



		Central counting device

		Y

		M650
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