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CONSTITUTIONAL AMENDMENT GIVEN
“FIRST CONSIDERATION” APPROVAL BY THE
2013 WISCONSIN LEGISLATURE

INTRODUCTION

One joint resolution to amend the Wisconsin Constitution was adopted on first consider-
ation by the 2013 Wisconsin Legislature and is eligible for second consideration by the 2015
Legislature. It eliminates the constitutional provision making the longest serving justice of the
supreme court chief justice and requires the supreme court to elect its chief justice by a majority
vote of the justices serving on the court.

Sections Affected Resolution Subject

Article VII, Sec. 4 (2) 2013 Senate Joint Resolution 57 Requiring the supreme court
(Enrolled Joint Resolution 16)  to elect its chief justice by
majority vote.

Legislative passage of a constitutional amendment on “first consideration” is the first step
in the amending process. According to Article XII, Section 1, of the Wisconsin Constitution,
amendments must be adopted by two successive legislatures and ratified by the electorate.

On first consideration, a proposed change is offered as a joint resolution that does not have
to be submitted to the governor for approval. If the resolution is adopted by both houses, the
resolution must be published for three consecutive months prior to the next general election.
Then, a second joint resolution embodying the identical constitutional text must be offered on
“second consideration” in the next legislature, and the wording of the proposed amendment
must be approved without change. The second joint resolution specifies the wording of the
ballot question(s) and sets the date for submitting the question(s) to the people at a statewide
election. (The portions of the joint resolution relating to the ballot question and date can be
amended.)

ELECTION OF THE CHIEF JUSTICE BY A MAJORITY OF THE SUPREME COURT

A. Analysis — As Introduced

This constitutional amendment, proposed to the 2013 legislature on first consideration, di-
rects the supreme court to elect a chief justice for a term of two years and limits the chief justice
to no more than three consecutive terms as chief justice.

B. Text— As Enrolled

SectioN 1. [Article VII] Sectio
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The chief justice of the supreme court shall be elected for a term of 2 years by a
majority of the justices then serving on the court. The justice so designated as chief
justice may, irrevocably, decline to serve as chief justice or resign as chief justice but
continue to serve as a justice of the supreme court.

C. Background

The Wisconsin Constitution ratified in 1848 provided that the supreme court should con-
sist of the circuit court judges of the state meeting together to hear appeals. The constitution
gave the legislature the authority to create a separate supreme court if it thought it expedient.
Chapter 395, Laws of 1852, created a supreme court with a chief justice and two associate jus-
tices elected separately. Under this system, there was a single “chief justice” seat, whose holder
was automatically chief justice, similar to the system that has prevailed on the federal supreme
court since 1789. In 1877, the people ratified an amendment to the constitution requiring four
associate justices and increasing the term of office from six to 10 years.

The people further amended the constitution in April 1889 to require five associate justices
and provide that the justice having the longest continuous service on the court be chief justice.
Since Chief Justice Orasmus Cole was also the longest serving justice at that time, ratification of
the amendment did not effect a change in the holder of the office.

A 1903 amendment increasing the supreme court to its present size did not alter the se-
niority basis for choosing the chief justice. Although a 1977 amendment authorized the senior
justice to irrevocably decline the office of chief justice, the senior justice has always served as
chief justice since ratification of the 1889 amendment.

During the first century of the senior justice being chief justice ex officio, only one attempt
was made to modify the method of choosing the chief justice. 1985 Senate Joint Resolution 80,
introduced by Senator Gary George and others, provided the court with the authority to elect
a chief justice to a four-year term, with the possibility of reelection. Although Senator George
offered Senate Substitute Amendment 1, specifically excluding the amendment’s application to
the incumbent chief justice, Nathan Heffernan, SJR-80 was not adopted by the senate.

According to the Council of State Governments” Book of the States, currently 19 states allow
their supreme court or court of last resort to elect the chief justice. Eight, including Wisconsin,
select the chief justice by seniority. In 13 states, the chief justice is appointed by the governor
(with varying degrees of oversight in some states). The chief justice is elected by the people in
six states, as was the practice in Wisconsin before 1889. Four states use various other methods
to select the chief justice.

The 2011 legislative session saw the first attempt since 1985 to change the way Wisconsin
selects its chief justice. Senate Joint Resolution 36 was introduced by Senator Rich Zipperer on
July 19, 2011; the following day Assembly Joint Resolution 49 was introduced by Representative
Tyler August. Both resolutions required an election for chief justice to occur upon the inaugu-
ration of any elected or reelected justice. Neither was adopted by its house of origin. On March
9, 2012, Assembly Joint Resolution 131 on the same subject was introduced by Representative
August. It was not adopted.

The 2013 session saw the introduction of Senate Joint Resolution 57 by Senator Tom Tiffany
and Assembly Joint Resolution 67 by Representative Rob Hutton on October 22, 2013. Both
provided for an election for chief justice every two years with a maximum service of three con-
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secutive terms. Senate Amendment 1 to SJR-57, offered by Senator Mary Lazich, removed the
three term limit. SJR-57 as amended by SA-1 was adopted by the legislature as follows.

D. Legislative Action

The legislative history of 2013 Senate Joint Resolution 57 as recorded in the Bulletin of
Proceedings, is excerpted below:
2013 Senate Joint Resolution 57

To amend section 4 (2) of article VII of the constitution; relating 11-12 S.  Decision of the Chair stands as the
to: election of chief justice (first consideration). judgement of the Senate, Ayes 18,
2013 Noes15. . ... ... ... .... 486
10-22 S. Introduced by Senators Tiffany, 11-12 S. Point of order that Senate Amendment
Darling, Farrow, Lasee, Moulton, 1 not germane not well taken. . . . 486
Olsen and Vukmir; cosponsored by 11-12 S.  Senate Amendment 1 adopted . . . 486
Representatives  Hutton, August, 11-12 S.  Ordered to a third reading . . . . . . 487
Krug, Bies, Brooks, Craig, 11-12 S.  Rulessuspended . . . ........ 487
Czaja, Jacque, Kerkman, Kestell, 11-12 S, Readathirdtime. . . .. ... ... 487
Knodl, LeMahieu, Nass, A. Ott, 1112 S. Refusedtotable . .. ... .. ... 487
Pridemore, Sanfelippo, Schraa,
Strachota and Tittl . . . . . . . . 436 11-12 S. Adopted, Ayes 18, Noes 15. . . . . 487
10-22 S, Read first time and referred to 11-12 S.  Ordered immediately messaged . . . 489
Committee on Judiciary and Labor. 436 11-12 A. Received from Senate . . . . . . .. 431
10-23 S.  Senator Cowles added as a coauthor. 440 11-12 A.  Read first time and referred to com-
10-24 S.  Public hearing held. mitteeonRules. . . . .. ... .. 432
10-29 S, Executive action taken. 11-12 A. Made a special order of business at
10-29 S.  Report adoption of Senate Joint 1:02 PM on 11_14._2013 pursuant to
Resolution 57 recommended by Assembly ReSf)lu'[lOIl 21 ... ... 441
Committee on Judiciary and Labor, 11-14 A. Readasecondtime . ........ 449
Ayes3,Noes2 . . . ... ..... 446 11-14 A.  Ordered to a third reading . . . . . . 449
10-29 S.  Available for scheduling. 11-14 A. Rulessuspended . . . ........ 449
11-11 S.  Placed on calendar 11-12-2013 pur- 11-14 A. Read a third time and concurred in,
suant to Senate Rule 18(1) . . . . . 480 Ayes 54, Noes 38, Paired 2. . . . . 449
11-12 S.  Senate Amendment 1 offered by 11-14 A.  Ordered immediately messaged . . . 449
Senator Lazich . . . . .. ... .. 485 11-15 S.  Received from Assembly concurred
11-12 S. Senate Substitute Amendment 1 of- in.ooL o 498
fered by Senators C. Larson, Risser, 11-19 S.  Report correctly enrolled . . . . . . 499
Wirch, Carpenter, Lehman, Harris, 11-25 S. Deposited in the office of the
Vinehout, L. Taylor, Erpenbach, Secretary of State on 11-25-2013 . 505
Hansenand Lassa . . .. ..... 485 12-03 S.  Published 12-4-2013, 8-5-2014, 9-2-
11-12 S.  Readasecondtime . ........ 486 2014, 10-7-2014. Enrolled Joint
11-12 S.  Point of order that Senate Substitute Resolution 16. . . . . . ... ... 508
Amendment 1 not germane well
taken . . .. ... L 486



