State of Wisconsin Government Accountability Board

Meeting of the Board

Monday, January 14, 2013 Agenda
9:00 A.M. Open Session
Teleconference Meeting

G.A.B. Conference Room

212 East Washington Avenue, Third Floor

Madison, Wisconsin

Monday, January 14, 2013
9:00 A.M. Page #

A Call to Order
B. Director’s Report of Appropriate Meeting Notice
C. Selection of Board Officers 2

D. Delegation of Certain Authority to Director and General
Counsel 3

E. Personal Appearances
(Note the Board will be hearing only from individuals with issues concerning
ballot access for the 2013 Spring Elections)

F. Election Administration - Ballot Access Report 7
G.  Status of Final Election Day Registration Report 23
H. Director’s Report

l. Closed Session

5.05 (6a) and The Board’s deliberations on requests for advice under the ethics

19.85 (1) (h) code, lobbying law, and campaign finance law shall be in closed
' session.

19.85 (1) (9) The Board may confer with legal counsel concerning litigation
strategy.

19.851 The Board’s deliberations concerning investigations of any

violation of the ethics code, lobbying law, and campaign finance
law shall be in closed session.

19.85 (1) (¢) The Board may consider performance evaluation data of a public
employee over which it exercises responsibility.

The Government Accountability Board has scheduled its next meeting for Wednesday, March 20 and Thursday
March 21, 2013 at the Government Accountability Board offices, 212 East Washington Avenue, Third Floor in
Madison, Wisconsin beginning at 9:00 a.m. on Wednesday, March 20, 2013 and 9:00 a.m. on Thursday March 21,
2013.

The Government Accountability Board may conduct a roll call vote, a voice vote, or otherwise decide to approve, reject, or modify
any item on this agenda.



State of Wisconsin\Government Accountability Board

Post Office Box 7984

212 East Washington Avenue, Third Floor
Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wi.gov

http://gab.wi.gov

KEVIN J. KENNEDY
Director and General Counsel

Date: For the January 14, 2013 Meeting

To: Government Accountability Board Members
From: Kevin J. Kennedy, Director and General Counsel
Subject: Selection of Board Officers

Each state agency administered by a Board must elect a chairperson, vice-chairperson and
secretary at its first meeting of every year. Wis. Stats. §815.07(2). The Government
Accountability Board is required to select its Chairperson by lot, drawn by the current
chairperson, at the first meeting of the Board in January of each year. Wis. Stats. §15.07(2)(b).
There is no restriction on an individual being selected to serve as Chair more than once during
the member’s term. There is also no restriction limiting an individual from serving consecutive
terms as Chairperson.

Each Board is required to select a chairperson, vice-chairperson and secretary. The selection
process for the chairperson of the Government Accountability Board is set by statute. The
selection of the other officers is not. In January 2008, the Board established the practice of
selecting the other officers by lot as well.

The Board has adopted the practice of filling a vacancy in an office by having the remaining
officers move up to fill the vacancy. This keeps the succession practice consistent with the
statutory requirement the Board Chairperson be selected by lot. The position of Secretary is
chosen by lot to fill the vacancy created by this succession practice.

The staff will prepare the materials for selection of the officers by lot. The Board will be able
to proceed with the selection of its 2013 officers at the January 14, 2013 meeting.

The new Chairperson will conduct the meeting after his selection. If the new Chairperson is
one of the members participating by teleconference, he may choose to have another member
conduct the meeting from Madison.



State of Wisconsin\Government Accountability Board

Post Office Box 7984

212 East Washington Avenue, Third Floor
Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wi.gov

http://gab.wi.gov

KEVIN J. KENNEDY
Director and General Counsel

Date: For the January 14, 2013 Meeting

To: Government Accountability Board Members

From: Kevin J. Kennedy, Director and General Counsel
Subject: Delegation of Authority to Director and General Counsel

By statute, the Government Accountability Board has plenary authority over all of the state’s
election laws. In separate subsections of Wis. Stat. §5.05 (1), the election law gives the Board
a series of specific, quasi-judicial and litigative powers in addition to its plenary authority.
Under Wis. Stat. 85.05(1)(e), the Board may delegate some but not all of those specific
responsibilities to the Director and General Counsel.

On December 10, 2007, the Board designated Kevin J. Kennedy as Wisconsin’s chief election
official pursuant to Wis. Stat. §5.05 (3)(g). On January 28, 2008, the Government
Accountability Board voted to use the working title of “Director and General Counsel” for its
chief legal and administrative officer rather than the statutory title “Legal Counsel” because it
was consistent with agencies in other states handling similar functions.

Section 5.05 Government Accountability Board; Powers and Duties.
@) .. .the Board may:

(e) Delegate to its legal counsel the authority to intervene in a civil action or proceeding
under sub. (9), issue an order under s.5.06, exempt a polling place from accessibility
requirements under s.5.25 (4) (a), exempt a municipality from the requirement to use voting
machines or an electronic voting system under s.5.40 (5m), approve an electronic data
recording system for maintaining poll lists under s.6.79, or authorize non-appointment of an
individual who is nominated to serve as an election official under s.7.30 (4) (e), subject to such
limitations as the board deems appropriate.

Before the passage of 2007 Wisconsin Act 1, the State Elections Board was authorized to
delegate this authority along with other specified powers related to the conduct of
investigations and enforcement actions to its executive director. 2007 Wisconsin Act 1
removed the authorization for the Government Accountability Board to delegate authority to its
chief administrative officer to issue a subpoena, apply for a search warrant or commence a
legal action. Now the Board must specifically authorize these actions. Wis. Stat. 85.05 (1)(b),
(2m)(c)4., 6.a.

In addition to the statutory delegation set out in Wis. Stat. 85.05 (1)(g), the Board has
specifically delegated certain administrative matters to the Director and General Counsel to



facilitate the day-to-day operations of the agency. This delegation was done to clarify the
scope of the Director and General Counsel’s authority. This includes the authority to sign
contracts on behalf of the Board; to certify and sign election related documents including
candidate certifications, certificates of election on behalf of the Board; to apply for federal
funds and sign certifications related to federal funding eligibility on behalf of the Board; to
accept, review, and exercise discretion to approve applications for voting systems
modifications for systems previously approved for use in Wisconsin; to make determinations
on any motions or requests following a Board hearing regarding the sufficiency of nomination
papers or qualifications of candidates; to communicate with litigation counsel representing the
Board and to make timely necessary decisions regarding Board litigation; and to make a
finding pursuant to Executive Order #50, Sec. 1V(8), that a proposed rule does not have an
economic impact.

The Director and General Counsel is required to consult with the Board Chair to determine
whether Board members should be polled or a special meeting conducted before most
delegated action is taken. The Director and General Counsel is also required to report, at the
Board meeting immediately following action on this delegated authority, the specifics for the
action taken, the basis for taking the action, and the outcome of that action.
Recommendation

I recommend the Board delegate the following quasi-judicial and litigation authority to the
Director and General Counsel pursuant to Wis. Stat. 85.05 (1)(e), and his role as agency head
and chief state election official:

 To intervene in actions under the provisions of Wis. Stat. §5.05(9);

 To issue compliance review orders under the provisions of Wis. Stat. §5.06;

» To exempt municipalities from polling place accessibility requirements pursuant to the
provisions of Wis. Stat. §85.25(4)(a);

» To exempt municipalities from the requirements for the use of voting machines or electronic
voting systems pursuant to the provisions of Wis. Stat. 85.40(5m);

* To authorize the non-appointment of an individual who is nominated to serve as an election
official under the provisions of Wis. Stat. §7.30(4)(e);

* To sign contracts on behalf of the Board;

« To certify and sign election related documents including candidate certifications, certificates
of election and certificates of election results on behalf of the Board;

* To apply for federal funds and sign certifications related to federal funding eligibility on
behalf of the Board;

 To accept, review, and exercise discretion to approve applications for voting systems
modifications for systems previously approved for use in Wisconsin.

» To make determinations on any motions or requests following a Board hearing regarding the
sufficiency of nomination papers or qualifications of candidates.



» To communicate with litigation counsel representing the Board and to make timely necessary
decisions regarding Board litigation.

» To make a finding pursuant to Executive Order #50, Sec. 1V(8), that a proposed rule does not
have an economic impact.

This delegation would be subject to the requirement that before it is exercised, the Director and
General Counsel consult with the Board Chair to determine whether Board members should be
polled or a special meeting conducted before action is taken. In addition, the Director and
General Counsel would be required to report, at the Board meeting immediately following
action on the delegated authority, the specifics of the action taken, the basis for taking the
action and the outcome of that action.

The only exceptions to consultation with the Board Chair would be decisions to permit a
municipality to use paper ballots instead of electronic voting equipment, to exempt
municipalities from polling place accessibility requirements, to authorize the non-appointment
of an individual who is nominated to serve as an election official, and to sign contracts,
certificates of election and federal funding certifications on behalf of the Board. These are
fairly routine decisions that are predicated on unique circumstances such as the cost of
programming electronic voting equipment when there is only one race on the ballot.

The delegation continues beyond the calendar year until reviewed by the Board. This specific
delegation should be reviewed each January by the Board or upon any transition in the position
of Director and General Counsel. The next scheduled review would be January 2014 or the
first meeting in 2014.

A proposed motion is set out below:
MOTION: Pursuant to Wis. Stat. 85.05 (1)(e), and his role as agency head and chief state

election official, the Government Accountability Board delegates the following authority to its
Director and General Counsel:

1) To intervene in actions under the provisions of Wis. Stat. §5.05(9);
2) To issue compliance review orders under the provisions of Wis. Stat. §85.06;
3) To exempt municipalities from polling place accessibility requirements pursuant to

the provisions of Wis. Stat. §5.25(4)(a)

4) To exempt municipalities from the requirements for the use of voting machines or
electronic voting systems pursuant to the provisions of Wis. Stats. 85.40(5m);

5) To authorize the non-appointment of an individual who is nominated to serve as an
election official under the provisions of Wis. Stat. §7.30(4)(e);

6) To sign contracts on behalf of the Board;

7) To certify and sign election related documents including candidate certifications,
certificates of election on behalf of the Board.

8) To apply for federal funds and sign certifications related to federal funding eligibility
on behalf of the Board,;



9) To accept, review, and exercise discretion to approve applications for voting systems
modifications for systems previously approved for use in Wisconsin.

10) To make determinations on any motions or requests following a Board hearing
regarding the sufficiency of nomination papers or qualifications of candidates.

11) To communicate with litigation counsel representing the Board and to make timely
necessary decisions regarding Board litigation.

12) To make a finding pursuant to Executive Order #50, Sec. IV (8), that a proposed rule
does not have an economic impact.

The Director and General Counsel shall consult with the Board Chair to determine whether
Board members should be polled or a special meeting conducted before action is taken. The
Director and General Counsel does not need to consult with the Board Chair with respect to
decisions to permit a municipality to use paper ballots instead of electronic voting equipment,
to exempt municipalities from polling place accessibility requirements, to authorize the non-
appointment of an individual who is nominated to serve as an election official, and to sign
contracts, certificates of election and federal funding certifications on behalf of the Board. The
Director and General Counsel shall also report, at the Board meeting immediately following
action on the delegated authority, the specifics of the action taken, the basis for taking the
action and the outcome of that action.



State of Wisconsin\Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE DAVID G. DEININGER
Chair

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the January 14, 2013, Board Meeting
TO: Members, Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Government Accountability Board

Prepared by:
Diane Lowe, Lead Elections Administration Specialist

Government Accountability Board

Presented by:
Michael R. Haas, Elections Division Administrator

Government Accountability Board

SUBJECT: Ballot Access for the 2013 Spring Election and Special Legislative Election

This memorandum presents a summary of important and noteworthy information about candidates
requesting ballot access for the 2013 Spring Election and Special Legislative Election in Assembly
District 98.

Summary

The nomination paper filing deadline for the 2013 Spring Election for State Superintendent of Public
Instruction, offices of Justice of the Supreme Court, Court of Appeals Judge and Circuit Court Judge
was 5:00 p.m., on Wednesday, January 2, 2013. This was also the deadline for candidates for the special
election in Assembly District 98 to file ballot access documents. A total of 49 candidates registered for
the Spring Election, and five (5) Republican candidates registered for the special election. All
candidates who registered for either the spring or special election filed nomination papers with the
Government Accountability Board, meaning staff reviewed 54 sets of nomination papers. Two (2)
candidates registered for the office of State Superintendent of Public Instruction, three (3) candidates
registered for the office of Justice of the Supreme Court, three (3) registered for Court of Appeals Judge,
Districts II, 111 and IV (one in each district) and 41 candidates registered for 29 Circuit Court Judge
positions in 21 counties.

The first day to circulate nomination papers for the Spring Election and Special Election was Saturday,
December 1, 2012. The first candidate filed nomination papers on Tuesday, December 7, 2012.
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Between Thursday, December 13 and Friday, December 28, 2012, staff received 41 sets of nomination
papers. Twelve (12) sets of papers were received on the January 2" deadline.

Every nomination paper submission was reviewed and a determination regarding sufficiency was made
within 24 hours. By the deadline for filing nomination papers on Tuesday, January 2, 2013, 16
candidates had also filed additional nomination papers to supplement their original filings.

Three (3) incumbents filed notifications of non-candidacy with the Elections Division by the deadline of
Friday, December 21, 2012. These were incumbents who were not seeking re-election to their currently
held office.

Note:

" Candidates for the offices of State Superintendent of Public Instruction and Justice of the Supreme
Court must file a minimum of 2,000 valid signatures of qualified electors. Wis. Stat. § 8.10 (3)(a).

. Candidates for Court of Appeals Judge must file a minimum of 1,000 valid signatures of qualified
electors from the district to qualify for ballot access. Wis. Stat. § 8.10 (3)(am).

" Candidates for circuit court in counties over 500,000 in population (Milwaukee County) must file a
minimum of 1,000 valid signatures of qualified electors from the district to qualify for ballot
access. Wis. Stat. § 8.10 (3)(c).

" Candidates for circuit court in counties less than 500,000 in population must file a minimum of
200 valid signatures of qualified electors from the district to qualify for ballot access.
Wis. Stat. § 8.10 (3)(b), Wis. Stats.

Irreqularities in Ballot Access Documents Not Affecting Ballot Status

There were several notable irregularities, which do not affect ballot status:

1.  Two candidates for Circuit Court Judge had the following anomalies concerning municipality of
residence:

a. Alan J. White, candidate for Columbia County Circuit Court Judge failed to identify his
municipality of residence. However, the nomination papers reflected a mailing address of
Wisconsin Dells. A search of the Statewide Voter Registration System (SVRS) revealed that
the municipality of residence is also Wisconsin Dells.

b. Joseph Fischer, candidate for Dodge County Circuit Court Judge, Branch 3 failed to provide
his municipality of residence (Town of Emmet) on several nomination paper pages. All pages
reflect a mailing address of Watertown.

Staff determined that in both cases the mailing and residential municipalities are both in the respective
districts and that the information was not misleading to voters.

2. Adam Neylon, candidate for Representative to the Assembly, District 98, indicated the election in
which he is a candidate is the “general” election, rather than “special” election.

Staff determined that signers were not misled by this technical error.

3. Dawn N. Klockow, candidate for Dodge County Circuit Court Judge, Branch 3, indicated the date
of the election as “4/2/2012” on all but a few of her nomination papers

8



Staff determined that electors who may have noticed the error would have to assume the election was for
2013, not for an election date which occurred in the past.

4.  Edward M. Baumann, candidate for Representative to the Assembly, District 98, did not indicate
the date of the election on any of the pages of his nomination papers.

Staff determined that missing election date did not affect any signer’s ability to decide whether or not to
nominate this candidate.

Staff Recommendations for Ballot Status

Two Candidates on Ballot listings are attached. The first list is for offices requiring a primary. The
second list is for offices that do not require a primary. Both lists are also available on the Elections
Division website at http://gab.wi.gov.

MOTION: Staff requests affirmation of the ballot status for all candidates listed on the Candidates on
Ballot reports.

Staff Recommendations for Denial of Ballot Status

Staff makes no recommendation for denial of ballot status.

Challenges to Ballot Status

The deadline for challenges to ballot status was Monday, January 7, 2013, 4:30 p.m. No challenges
were filed.

Primaries
The following offices will have a primary on February 19, 2013:

Justice of the Supreme Court

Dodge County Circuit Court Judge, Branch 3
Manitowoc County, Circuit Court Judge, Branch 1
Milwaukee County Circuit Court Judge, Branch 45
Representative to the Assembly, District 98

VVYVYYVYY

Attach: List of Incumbents who Filed a Notification of Noncandidacy
List of Candidates Recommended for Ballot Status
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State of Wisconsin \ Government Accountability Board

212 East Washington Avenue, 3" Floor
Post Office Box 7984

Madison, WI 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov

JUDGE DAVID G. DEININGER
Chairperson

KEVIN J. KENNEDY

http://gab.wi.gov Director and General Counsel
MEMORANDUM
DATE: For the January 14, 2013 Board Meeting
TO: Members, Government Accountability Board
FROM: Kevin J. Kennedy

Director and General Counsel
Government Accountability Board

Prepared and Presented by:
Michael Haas, Elections Division Administrator

SUBJECT: Election Day Registration Final Report

At its December 18, 2012 meeting, the Board reviewed staff’s Preliminary Report on the
Impacts and Costs of Eliminating Election Day Registration in Wisconsin. Board staff advised
that its goal and expectation was to complete its Final Report by the end of December. While
significant progress has been made to complete the Final Report, Board staff is still awaiting
information from the partner agencies which are involved in the analysis. If the Final Report is
completed prior to the January 14, 2013 meeting, it will be distributed to the Board
electronically.
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