State of Wisconsin

Government Accountability Board

Meeting of the Board

Tuesday, January 12, 2016
9:00 A.M.

Teleconference Meeting

Government Accountability Board Offices
212 East Washington Avenue, Third Floor

Amended Agenda
Open Session

Madison, Wisconsin

Tuesday, January 12, 2016

9:00 A.M.

A. Call to Order

B.  Director’s Report of Appropriate Meeting Notice

C.  Selection of Board Officers

D.  Personal Appearances
(Note the Board will be hearing only from individuals with issues
concerning ballot access for the 2016 Spring Elections)

E.  Agency Transition Report

F.  Delegation of Certain Authority to Director and General Counsel

G. Election Administration - Ballot Access Report

H.  Registration and Reporting of Segregated Funds

l. Per Diem Payments

J. Director’s Report

K.  Closed Session

5.05 (6a) and The Board’s deliberations on requests for advice under the ethics

19.85 (1) (h) code, lobbying law, and campaign finance law shall be in closed

session.

11

25

The Government Accountability Board may conduct a roll call vote, a voice vote, or otherwise decide to approve,

reject, or modify any item on this agenda.



January 12, 2016 Agenda

19.85 (1) (9) The Board may confer with legal counsel concerning litigation
strategy.
19.851 The Board’s deliberations concerning investigations of any

violation of the ethics code, lobbying law, and campaign finance
law shall be in closed session.

19.85 (1) (¢) The Board may consider performance evaluation data of a public
employee over which it exercises responsibility.

The Government Accountability Board has scheduled its next meeting for Tuesday,
March 1, 2016 at the Government Accountability Board offices, 212 East Washington
Avenue, Third Floor in Madison, Wisconsin beginning at 9:00 a.m. The meeting may be
relocated to the State Capitol to accommodate participation by newly appointed
commissioners for the Elections and Ethics Commissions.

The Government Accountability Board may conduct a roll call vote, a voice vote, or otherwise decide to approve,
reject, or modify any item on this agenda.
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State of Wisconsin\Government Accountability Board

Post Office Box 7984

212 East Washington Avenue, Third Floor
Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wi.gov

http://gab.wi.gov

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM

DATE: For the January 12, 2016 Meeting

TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Director and General Counsel

SUBJECT:  Selection of Board Officers

Each state agency administered by a Board must elect a chairperson, vice-chairperson and
secretary at its first meeting of every year. Wis. Stat. § 15.07(2). The Government Accountability
Board is required to select its Chairperson by lot, drawn by the current chairperson, at the first
meeting of the Board in January of each year. Wis. Stat. § 15.07(2)(b). Since the selection is done
at a teleconference meeting, the current Board Chair designates a Board Member who is present in
Madison to draw the names. In this case, Judge VVocke will be in Madison for the

January 12, 2016 teleconference meeting.

There is no restriction on an individual being selected to serve as Chair more than once during the
member’s term. There is also no restriction limiting an individual from serving consecutive terms
as Chairperson.

Each Board is required to select a chairperson, vice-chairperson and secretary. While the selection
process for the chairperson of the Government Accountability Board is set by statute, the selection
of the other officers is not. In January 2008, the Board established the practice of selecting the
other officers by lot as well.

The Board has adopted the practice of filling a vacancy in an office by having the remaining
officers move up to fill the respective vacancies. This keeps the succession practice consistent
with the statutory requirement the Board Chairperson is selected by lot. The position of Secretary
is chosen by lot to fill the vacancy created by this succession practice.

The staff will prepare the materials for selection of the officers by lot. The Board will be able to
proceed with the selection of its 2016 officers at the January 12, 2016 meeting.

The new Chairperson will conduct the meeting after his or her selection. If the new Chairperson is
one of the members participating by teleconference, the Chair may choose to have another member
conduct the meeting from Madison.






State of Wisconsin\Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, WI 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE GERALD C. NICHOL
Chairperson

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM

DATE: For the January 12, 2016 Meeting

TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Director and General Counsel

Wisconsin Government Accountability Board

SUBJECT: Agency Transition Report

Legislation to reorganize the Government Accountability Board into two separate bipartisan
commissions effective June 30, 2016 was approved by the Governor on December 16, 2015 as
2015 Wisconsin Act 118.

The legislation requires the Secretary of the Department of Administration (DOA) to submit an
implementation plan by June 1, 2016, to the Joint Committee on Finance for approval under
section 13.10 of the statutes. In the plan, the secretary shall propose expenditure authority for the
elections commission and the ethics commission by appropriation and specify the funding sources
of all positions for each commission. The Director and General Counsel is required to participate
in formulating the implementation plan. He is also required to work in concert with the secretary
and members appointed to the elections and the ethics commissions to ensure a smooth transition.

The agency Management Team has been developing materials to assist in the transition of the
agency into two separate entities. On December 4, 2015, | had an initial meeting with DOA
Deputy Secretary Cate Zeuske to discuss the process for developing a transition plan.

The agency transition team of Kevin Kennedy, Sharrie Hauge and Reid Magney met with DOA
Deputy Secretary Cate Zeuske and a team of individuals she assembled on Wednesday, December
16, 2015. We shared a list of transition issues developed by the agency Management Team with
the DOA team. G.A.B. staff agreed to provide a proposed staff position assignment chart to the
DOA team. We also agreed to draft positon descriptions for the agency administrators that the
new Commissioners could consider for the recruitment of the administrators.

These documents have been developed and shared with the DOA team. In addition, G.A.B. staff
has developed a format for legislative leaders to submit their appointments and lists of nominees to
the Governor. This should enable the DOA Secretary to provide direction to legislative leaders as
they consider appointments to the new Commissions. Appointments can be made by the
legislative leaders following publication of the approved legislation. The publication date was
December 17, 2015.



The next meeting of the G.A.B. transition team and DOA representatives is scheduled for
Wednesday, January 20, 2016.

I will continue to keep Board Members apprised of the development of the plan through periodic
reports including keeping this update as a standing agenda item for the remaining scheduled
G.A.B. meetings: March 1, 2016; April 26, 2016 and June 1, 2016.

This report is provided for the Board’s information and no action is required.



State of Wisconsin\Government Accountability Board

Post Office Box 7984

212 East Washington Avenue, Third Floor
Madison, W1 53707-7984

Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wi.gov

http://gab.wi.gov

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM

DATE: For the January 12, 2016 Meeting

TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Director and General Counsel

SUBJECT:  Delegation of Authority to Director and General Counsel

By statute, the Government Accountability Board has plenary authority over all of the state’s
campaign finance, election, ethics and lobbying laws. In separate subsections of Wis. Stat. 8 5.05
(1), the Board is given a series of specific, quasi-judicial and litigative powers in addition to its
plenary authority. Under Wis. Stat. § 5.05 (1)(e), the Board may delegate some, but not all, of
those specific responsibilities to the Director and General Counsel.

On December 10, 2007, the Board designated Kevin J. Kennedy as Wisconsin’s chief election
official pursuant to Wis. Stat. 8 5.05 (3)(g). On January 28, 2008, the Government Accountability
Board voted to use the working title of “Director and General Counsel” for its chief legal and
administrative officer rather than the statutory title “Legal Counsel” because it was consistent with
agencies in other states handling similar functions.

Section 5.05 Government Accountability Board; Powers and Duties.
(1) .. .the Board may:

(e) Delegate to its legal counsel the authority to intervene in a civil action or proceeding under
sub. (9), issue an order under s.5.06, exempt a polling place from accessibility requirements under
s5.5.25 (4)(a), exempt a municipality from the requirement to use voting machines or an electronic
voting system under s.5.40 (5m), approve an electronic data recording system for maintaining poll
lists under s.6.79, or authorize non-appointment of an individual who is nominated to serve as an
election official under s.7.30 (4)(e), subject to such limitations as the board deems appropriate.

Before the passage of 2007 Wisconsin Act 1, the State Elections Board was authorized to delegate
this authority along with other specified powers related to the conduct of investigations and
enforcement actions to its executive director. 2007 Wisconsin Act 1 removed the authorization for
the Government Accountability Board to delegate authority to its chief administrative officer to
issue a subpoena, apply for a search warrant or commence a legal action. Now the Board must
specifically authorize these actions. Wis. Stat. § 5 05 (1)(b), (2m)(c)4., 6.a.

In addition to the statutory delegation set out in Wis. Stat. § 5.05 (1)(e), the Board has specifically
delegated certain administrative matters to the Director and General Counsel to facilitate the day-
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Delegation of Authority to Director and General Counsel
For the January 12, 2016 Board Meeting
Page 2

to-day operations of the agency. This delegation was done to clarify the scope of the Director and
General Counsel’s authority. This includes the authority to sign contracts on behalf of the Board;
to certify and sign election related documents including candidate certifications, certificates of
election, and certifications of election results on behalf of the Board; to accept, review, and
exercise discretion to approve applications for voting system modifications for systems previously
approved for use in Wisconsin; to implement the Board’s determinations regarding sufficiency of
nomination papers or qualifications of candidates; to communicate with litigation counsel
representing the Board in order to make timely necessary decisions regarding Board litigation; and
to make a finding pursuant to Executive Order #50, Sec. 1V(8), that a proposed administrative rule
does not have an economic impact.

In 2013, the Board withdrew its delegation for the Director and General Counsel to apply for
federal funds and sign certifications related to federal funding eligibility on behalf of the Board.
As a consequence the Board will review staff requests to take these actions before they are
authorized.

In 2014, the Board decided to clarify the Director and General Counsel’s authority to sign
contracts on behalf of the agency. The Director and General Counsel is authorized to execute and
sign contracts on behalf of the Board, except as provided in Wis. Stat. § 5.05(2m). For any
contract involving a sum over $100,000, the Director must first consult with the Board Chair.

In 2015, the Board decided to further clarify the Director and General Counsel’s authority to sign
contracts on behalf of the agency. The Director is required to request approval from Board Chair
and provide five days’ prior notice to the Board before entering into a sole source contract
regardless of the dollar amount. The Director is required to request approval from the Board for
purchases from a statewide contract over $100,000. The Director is required to request approval
from the Board prior to posting a Request for Proposal or Request for Bid. The staff is required to
provide quarterly expenditure reports to the Board.

The Director and General Counsel is required to consult with the Board Chair to determine
whether Board Members should be polled or a special meeting conducted before most delegated
action is taken. The Director and General Counsel is also required to report, at the Board meeting
immediately following action on any delegated authority, the specifics of any action taken, the
basis for taking the action, and the outcome of that action.

This delegation of authority is done at the beginning of each calendar year or in the event of a
transition in the position of the Director and General Counsel. The delegation for each year
continues in effect until the Board acts in the subsequent year, or unless the Board acts to modify
such delegation during the calendar year.

Recommendation

I recommend the Board delegate the following quasi-judicial and litigation authority to the
Director and General Counsel pursuant to Wis. Stat. § 5.05 (1)(e), and his role as agency head and
chief state election official:

 To intervene in court actions under the provisions of Wis. Stat. § 5.05(9);

 To issue compliance review orders under the provisions of Wis. Stat. § 5.06;



Delegation of Authority to Director and General Counsel
For the January 12, 2016 Board Meeting
Page 3

« To exempt municipalities from polling place accessibility requirements pursuant to the
provisions of Wis. Stat. § 5.25(4)(a);

» To exempt municipalities from the requirements for the use of voting machines or electronic
voting systems pursuant to the provisions of Wis. Stat. § 5.40(5m);

 To authorize the non-appointment of an individual who is nominated to serve as an election
official under the provisions of Wis. Stat. § 7.30(4)(e);

* To sign contracts on behalf of the Board, except as provided in Wis. Stat. 8 5.05(2m), and for
any contract involving a sum over $100,000 the Director must first consult with the Board Chair.
In addition, the Director is required to request approval from Board Chair and provide five days’
prior notice to the Board before entering into a sole source contract regardless of the dollar
amount. The Director is required to request approval from the Board for purchases from a
statewide contract over $100,000. The Director is required to request approval from the Board
prior to posting a Request for Proposal or Request for Bid. In accordance with the foregoing, the
Director has the authority to execute and sign contracts;

« To certify and sign election related documents including candidate certifications, certificates of
election, and certifications of election results on behalf of the Board;

» To accept, review, and exercise discretion to approve applications for voting system
modifications characterized as engineering change orders (ECOs) for systems previously
approved for use in Wisconsin;

» To implement the Board’s determinations regarding sufficiency of nomination papers or
qualifications of candidates;

» To communicate with litigation counsel representing the Board in order to make timely
necessary decisions regarding Board litigation;

» To make a finding pursuant to Executive Order #50, Sec. 1V(8), that a proposed rule does not
have an economic impact.

This delegation would be subject to the requirement that before it is exercised, the Director and
General Counsel consult with the Board Chair to determine whether Board members should be
polled or a special meeting conducted before action is taken. In addition, the Director and General
Counsel would be required to report, at the Board meeting immediately following action on the
delegated authority, the specifics of the action taken, the basis for taking the action, and the
outcome of that action.

The only exceptions to consultation with the Board Chair would be decisions to permit a
municipality to use paper ballots instead of electronic voting equipment; to approve applications
for voting system engineering change orders (ECOs); to exempt municipalities from polling place
accessibility requirements; to authorize the non-appointment of an individual who is nominated to
serve as an election official; and to sign certificates of election and other election related
certifications on behalf of the Board.



Delegation of Authority to Director and General Counsel
For the January 12, 2016 Board Meeting
Page 4

Permitting a municipality to use paper ballots instead of electronic voting equipment is a fairly
routine decision that is predicated on unique circumstances such as the cost of programming
electronic voting equipment when there is only one race on the ballot. Applications for ECOs
generally involve practical modifications based on discontinuance of parts or other minor
modifications that do not impact the tabulation or compilation of election results. Applications for
exemption from accessibility requirements are rare and generally involve last minute construction
issues.

Agency purchases are governed by state procurement requirements. Very few contracts exceed
$100,000. Post-election certifications are generally administrative in nature, time sensitive and
necessary to ensure an orderly transition of leadership following an election. These election-
related certifications cannot be completed while a recount or litigation challenging a recount is
pending. Wis. Stat. § 7.70 (5)(a).

This delegation continues beyond the calendar year until reviewed by the Board. This specific
delegation should be reviewed upon any transition in the position of Director and General Counsel.

A proposed motion is set out below:

MOTION: Pursuant to Wis. Stat. § 5.05 (1)(e), and his role as agency head and chief state election
official, the Government Accountability Board delegates the following authority to its Director and
General Counsel:

1) To intervene in actions under the provisions of Wis. Stat. § 5.05(9);
2) To issue compliance review orders under the provisions of Wis. Stat. § 5.06;

3) To exempt municipalities from polling place accessibility requirements pursuant to the
provisions of Wis. Stat. § 5.25(4)(a);

4) To exempt municipalities from the requirements for the use of voting machines or
electronic voting systems pursuant to the provisions of Wis. Stats. § 5.40(5m);

5) To authorize the non-appointment of an individual who is nominated to serve as an election
official under the provisions of Wis. Stat. § 7.30(4)(e);

6) To sign contracts on behalf of the Board, except as provided in Wis. Stat. § 5.05(2m), and
for any contract involving a sum over $100,000 the Director must first consult with the
Board Chair. In addition, the Director is required to request approval from Board Chair
and provide five days’ prior notice to the Board before entering into a sole source contract
regardless of the dollar amount. The Director is required to request approval from the
Board for purchases from a statewide contract over $100,000. The Director is required to
request approval from the Board prior to posting a Request for Proposal or Request for Bid.
In accordance with the foregoing, the Director has the authority to execute and sign
contracts;

7) To certify and sign election related documents including candidate certifications,
certificates of election on behalf of the Board, and certifications of election results;



Delegation of Authority to Director and General Counsel
For the January 12, 2016 Board Meeting

Page 5
8) To accept, review, and exercise discretion to approve applications for voting system
modifications characterized as engineering change orders for systems (ECOSs) previously
approved for use in Wisconsin;
9) To implement the Board’s determinations regarding sufficiency of nomination papers or

qualifications of candidates;

10)  To communicate with litigation counsel representing the Board in order to make timely
necessary decisions regarding Board litigation;

11)  To make a finding pursuant to Executive Order #50, Sec. IV (8), that a proposed rule does
not have an economic impact.

The Director and General Counsel shall consult with the Board Chair to determine whether Board
members should be polled or a special meeting conducted before action is taken. The Director and
General Counsel does not need to consult with the Board Chair with respect to decisions to permit
a municipality to use paper ballots instead of electronic voting equipment, to approve applications
for voting system engineering change orders (ECOs), to exempt municipalities from polling place
accessibility requirements, to authorize the non-appointment of an individual who is nominated to
serve as an election official, and to sign contracts, certificates of election and election-related
certifications on behalf of the Board. The Director and General Counsel shall also report, at the
Board meeting immediately following action on the delegated authority, the specifics of the action
taken, the basis for taking the action and the outcome of that action.
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212 East Washington Avenue, 3™ Floor
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Madison, WI 53707-7984

Voice (608) 266-8005
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JUDGE GERALD C. NICHOL
Chair

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the January 12, 2016, Board Meeting
TO: Members, Wisconsin Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Government Accountability Board

Prepared and Presented by:

Diane Lowe, Lead Elections Administration Specialist
Government Accountability Board

SUBJECT: Ballot Access for the 2016 Spring Election

This memorandum presents a summary of important and noteworthy information about candidates
requesting ballot access for the 2016 Spring Election.

Summary

The nomination paper filing deadline for the 2016 Spring Election for the offices of Justice of the
Supreme Court, Court of Appeals Judge and Circuit Court Judge was 5:00 p.m., on Tuesday,
January 5, 2016. The circulation period for nomination papers began on December 1, 2015.

A total of 65 candidates for state offices registered for the Spring Election, 63 of which filed
nomination papers with the Government Accountability Board. Four candidates registered for the
office of Justice of the Supreme Court. Only the incumbents registered for each of the four Court
of Appeals Judge Districts and 57 candidates registered for 40 Circuit Court Judge positions in 23
counties.

The first set of nomination papers was filed on December 2, and no papers were filed on deadline
day.

Date Submitted Sets of Papers
Filed

December 2, 2015 1

Week of December 7 0

Week of December 14 12

Week of December 21 (3 working days) 13

Week of December 28 (3 working days) 27

January 4 2016 10
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Ballot Access for the 2016 Spring Election
For the January 12, 2016 Board Meeting
Page 2

Every nomination paper submission was reviewed and a determination regarding sufficiency was
made within 24 hours. By the deadline for filing nomination papers on Tuesday, January 5, 2016,
17 candidates had also filed additional nomination papers to supplement their original filings. All
papers submitted were found to be sufficient.

Eleven races, including Justice of the Supreme Court, are contested.

Notification of Noncandidacy

The Notification of Noncandidacy is required to be filed by an incumbent who is not seeking re-
election to the office he or she currently holds. If an incumbent fails to timely file the Notification
of Noncandidacy and does not file ballot access documents by the filing deadline, the filing
deadline is extended 72 hours for any other candidate for that office. The extension does not apply
to the incumbent.

Staff reached out to incumbents to ensure that all who did not plan to stand for re-election filed a
Notification of Noncandidacy by the deadline of Monday, December 28, 2015, so that the ballot
certification and preparation process was not delayed. Nine incumbent Circuit Court Judges filed
Notifications of Noncandidacy with the Elections Division by the deadline. The incumbent for
Dane County Circuit Court Judge, Branch 3 did not file the Notification of Noncandidacy and did
not file ballot access documents; therefore the filing deadline for other candidates for that office is
extended to 5 pm on January 8, 2016.

Number of Nomination Paper Signatures Required

. Candidates for Justice of the Supreme Court must file a minimum of 2,000 valid signatures
of qualified electors of Wisconsin to qualify for ballot access. Wis. Stat. § 8.10 (3)(a).

. Candidates for Court of Appeals Judge must file a minimum of 1,000 valid signatures of
qualified electors from the district to qualify for ballot access. Wis. Stat. 8 8.10 (3)(am).

. Candidates for circuit court in counties over 500,000 in population (Milwaukee County) must
file a minimum of 1,000 valid signatures of qualified electors from the district to qualify for
ballot access. Wis. Stat. § 8.10 (3)(c).

. Candidates for circuit court in counties less than 500,000 in population must file a minimum
of 200 valid signatures of qualified electors from the district to qualify for ballot access.
Wis. Stat. § 8.10 (3)(b).

Irreqularities in Ballot Access Documents Not Affecting Ballot Status

There were several notable irregularities, which staff believes do not affect ballot status:

1. One set of nomination papers for the office of Circuit Court Judge identified the office as
simply “Judge.” The jurisdiction was identified as “Milwaukee County Circuit Court” and the
branch number was listed. It is the sense of G.A.B. staff that “Judge” adequately describes
the office since “Circuit Court” is included in the description of the jurisdiction.

12



Ballot Access for the 2016 Spring Election
For the January 12, 2016 Board Meeting
Page 3

2. Inthe spring of 2015, we encountered an issue involving candidates for Milwaukee County
Circuit Court and their circulators who were also Milwaukee County judges. Many of the
printed names of signers were suspiciously similar to the hand-writing of the judge that
circulated the page. Wis Stat. 88.10 (4)(b) requires the printed name to be made by the signer
of the petition, unless the signer requests assistance in signing their name. At that time, the
Board instructed staff to contact the affected candidates to inform them that the practice of
printing the name for the signer is unacceptable and staff obliged.

The same trend occurred this year on nomination papers of Milwaukee County Circuit Court
candidates. Just as last year, staff did not strike the signatures. Had staff struck the
signatures, each candidate would still have sufficient signatures. Staff will send a memo to
the clerk of circuit court for distribution to all Milwaukee County judges in order to counsel
them to refrain from this practice when circulating their own or other candidates’ papers.

No. of No. of

Candidate Office pages Signatures _ Circulators
Glenn Yamabhiro Milwaukee Co. Circuit Court, 2 20 Pocan/Dallet
Branch 34
Christopher Foley Milwaukee Co. Circuit Court, 3 27 Pocan/Dallet
Branch 14
Mary Kuhnmuench ~ Milwaukee Co. Circuit Court 5 47 Kremers/Dallet/
Branch 5 Carroll/Kuhnmuench/
Dwyer
Michelle Ackerman  Milwaukee Co. Circuit Court 5 40 Kremers/Pocan/
Havas Branch 45 Carroll/Swanson

Probable Primaries

Assuming Statements of Economic Interests are timely filed and barring any successful challenge
to the sufficiency of nomination papers, there will be a primary for the offices of Supreme Court
Justice and Circuit Court Judge in lowa, Kewaunee, Portage and Walworth Counties.

The deadline for filing challenges to nomination papers is Friday, January 8, 2016. If any
challenges are filed, Board staff will analyze the challenge and response documents and present
recommendations regarding those candidates at the Board meeting. Absent any challenges and
contingent upon each candidate marked “pending” submitting a completed Statement of Economic
Interests form, staff recommends certification of the 63 candidates marked “approved” or
“pending” on the “Candidates Registered by Office” report which is attached.

Recommended Motion: Absent any successful ballot access challenges and contingent upon each
pending candidate submitting a completed Statement of Economic Interests form, the Board
certifies ballot status for the 63 candidates listed as “approved” or “pending.”

Attachments: List of Incumbents who Filed a Notification of Noncandidacy
List of Candidates Registered by Office

13
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State of Wisconsin \ Government Accountability Board

212 East Washington Avenue, 3™ Floor
Post Office Box 7984

Madison, WI 53707-7984

Voice (608) 261-2028

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE GERALD C. NICHOL
Chairperson

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM

DATE: For the January 12, 2016 Board Meeting
TO: Members, Government Accountability Board
FROM: Jonathan Becker, Administrator

Division of Ethics and Accountability
Prepared by Nate Judnic, Staff Counsel

SUBJECT: Segregated Funds Reporting

Since the Board’s meeting on December 15, 2015, questions have been raised about the Board’s
decision not to require the reporting of contributions and disbursements to and from a political
party’s or legislative campaign committee’s segregated fund. The establishment of the segregated
fund by these entities as you recall is now authorized by Wis. Stat. § 11.1104(6). Included with
this memorandum, are two documents received from legislative staff in the Senate Majority
Leader’s office. The first document is a memorandum addressed to the Senate Majority Leader
from the legal section of the Legislative Reference Bureau, and the second is a memorandum
addressed to interested parties on this topic, drafted by Attorneys Mike Wittenwyler and Jodi
Jensen at the Godfrey & Kahn Law Firm in Madison.

Board staff agree with analysis contained in both of these memorandums, which conclude that the
money contributed and disbursed from the segregated funds maintained by the political parties and
legislative campaign committees are required to be reported under Wis. Stat. 88 11.0304(1) and
11.040(1).

Staff requests the Board reconsider its December 15, 2015 decision on this issue. Additionally, the
staff believes other options to accomplish the segregated fund reporting are likely feasible to avoid
the need to ‘register’ this fund separately from the party or legislative campaign committee. Such
options could however be less cost effective than the original staff recommendation.
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State of Wisconsin

LEGISLATIVE REFERENCE BUREAU
OneEast Main Street, Suite 200

RichardA. Champagne _P' O. Box 2037
Chief Madison, WI 53701-2037 tega: |§eotion (608) gei—ssgw
www.legis.wisconsin.gov/Irb/ Libyary Grculation:  (608) 2667040
Reference Section (608) 266-0341
Reference Fax: (608) 266-5648
January 8, 2016

To: Senator Fitzgerald and Representative Vos

From: Joseph TKreye, Legal Services Manager

Subject: Corporate contributions to a segregated fund

This memorandum is in response to your question concerning advice recently issued by the
Government®ccountability Board. The board has advised interested p#r&ae2015 Wisconsin
Act 117 does not require the reporting of corporate contributions to a segregated fund established by
a political party or legislative campaign committee. The board also indicated that the board has no
way to track such contributions unless the entities receiving the contributions choose to disclose
them. The following is my response to the advice disseminated by the board.

Act 117 requires political parties and legislative campaign committees to report contributions.
This includes contributions to segregated funds established by the parties and committees. The act
also requires political parties and legislative campaign committees to register with the board. The
actdoes not require the separate registration of a segregatebdcaase the fund itself is not an
entity subject to registration. The board has the statutory authority under theegtration and
reporting requirements to require political parties and legislative campaign committees to
specifically disclose the existence of, all contributions to, and all disbursements from segregated
funds.

Section11.1104 (6) of the statutes allows a political party or legislative campaign committee to
establisha segregated fund to use for purposes other than making contributions to a candidate
committeeor making disbursements for express advoca®plitical parties and legislative
campaigncommittees may accept contributions to their segregated funds in unlimited amounts, with
oneexception. A corporation, cooperative, labagaorization, or tribe may make contributions
totaling no more than $12,000 each year to a segregated fund. Corporations, cooperatives, labor
organizationsand tribes are prohibited from making any other contributions to political parties and
legislativecampaign committees.

Political parties and legislative campaign committees must register with the board. As part of
the registration process, the parties and committees must disclosartteeand address of their
depositoryaccounts and any other institution where their funds are kept. Furthermore, under
sections 1.0304 and 1.0404 of the statutes each political party and legislative campaign committee
mustmake full reports of all contributions received by the party or committee. The reports must
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include the date and the name and street address of each person who has made a contribution.
Corporationsgooperatives, labor ganizations, and tribes are considered “persons” for campaign
financepurposes. Contributions by corporations, cooperatives, lapaniaations, and tribes are

not excluded from the definition of “contribution” and are therefore subject to reporting.

Political parties and legislative campaign committees must also include in their reports an
itemizedstatement of every disbursement exceeding $20, together with the name of the person or
businesgso whom the disbursement was made, and the date and specific purpose for which the
disbursementvas made. The political parties and legislative campaign committees will therefore be
disclosingnot only the contributions to the segregated funds, but also the disbursements from those

funds.

Pleasecontact me if you have any further questions or concerns.
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ONE EAST MAIN STREET, SUITE 500 « POST OFFICE BOX 2719
GODF REY KAHNSC MADISON, WISCONSIN 53701-2719
TEL-608.257.3911 FAX-608.257.0609

www +GKLAW.COM

MEMORANDUM
TO: Interested Parties

FROM: Mike Wittenwyler / Jodi Jensen
Godfrey & Kahn, S.C.

DATE: January 5, 2016

SUBJECT:  Segregated Funds: Registration and Reporting

At its December 2015 meeting, the Government Accountability Board (the “G.A.B.”) rejected a staff
recommendation to require political parties and legislative campaign committees to register segregated funds
established under Wis. Stat. § 11.1104(6) and report contributions received and disbursements made. Such funds
may not be formed for the purpose of making contributions to candidates or making disbursements for express
advocacy. Board member concern about the staff recommendation was due to the new law’s lack of a specific
registration requirement applicable to segregated funds. As a result of the Board’s decision, G.A.B. staff has
advised political parties and legislative campaign committees that no registration or reporting requirements apply
until the legislature acts or the G.A.B. decides to address the issue.'

While chapter 11 does not directly require separate registration for the segregated funds, it does require reporting
of contributions and disbursements. Political parties and legislative campaign committees must report “all
contributions, disbursements, and obligations received, made or incurred.” A segregated fund established under
Wis. Stat. § 11.11.04(6) is an account of a political party or legislative campaign committee and not a separate
legal entity or committee. The question is not whether contributions, disbursements and obligations must be
reported, it is sow they are reported. Based on the plain language of chapter 11, political parties and legislative
campaign committees should keep detailed records of all contributions received and disbursements made by a
segregated fund since their disclosure is required. If the G.A.B. declines to reconsider the issue, it is possible the
Ethics Commission will clarify the reporting requirements once formed® or that an interested party will file a
complaint pushing the G.A.B. to revisit the issue.

CHAPTER 11 REGULATION OF SEGREGATED FUNDS

Chapter 11 requirements, restrictions and prohibitions apply to a segregated fund since it is an account established
by a regulated committee.* The legislature, by authorizing segregated funds and then subsequently exempting
them from specific Chapter 11 provisions, made clear that all other provisions continue to apply.

The legislature established two specific exemptions applicable to segregated funds. Neither exemption relieves
political parties or legislative campaign committees of its duty to report contributions and disbursements. First,

' G.A.B. staff has confirmed this position to us by e-mail.
> Wis. Stat. §§ 11.0304(1), 11.0404(1).

3 Effective July 1, 2016, the G.A.B. will be replaced with the Ethics Commission and Elections Commission as required by
2015 Wisconsin Act 118. The Ethics Commission will oversee campaign finance activity.

4 Wis. Stat. § 11.0101(19), (26).

OFFICES IN MILWAUKEE, MADISON, WAUKESHA, GREEN BAY AND APPLETON, WISCONSIN AND WASHINGTON, D.C.
GODFREY & KAHN, S.C. IS A MEMBER OF TERRALEX A WORLDWIDE NETWORK OF INDEPENDENT LAW FIRMS.
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source restrictions do not apply to contributions to segregated funds. That is, these segregated funds may receive
contributions from corporations, cooperatives, unincorporated associations, labor organizations and Indian tribes

of up to $12,000 annually.” Second, limits on political action committee (“PAC”) contribution to political parties
and legislative campaign committees do not apply. PACs may make unlimited contributions to segregated funds
while they may contribute only $12,000 annually to a political party or legislative campaign committee.’

Combined with the exemption from source restrictions is an annual $12,000 limit on contributions from
corporations cooperatives, unincorporated associations, labor organizations and Indian tribes. Since these
contributors are not regulated committees, Chapter 11 does not require them to register or report their
contributions. Accordingly, campaign finance regulators can enforce this annual limit only by reviewing the
contributions to segregated funds reported by a political party or legislative campaign committee.

POLITICAL PARTY REPORTING EXEMPTIONS

Chapter 11 provides a specific state registration and reporting exemption for the federal accounts (referred to as
“federal account committees” in chapter 11) of political parties.” Under federal law, state political parties may
establish separate accounts to fund federal campaign activity provided they register with the Federal Election
Commission (“FEC”) and report contributions and expenditures.

Since federal account committees are subject to federal regulation, state registration and reporting is unnecessary.
In contrast, the activity of segregated funds established by a regulated committee under Wis. Stat. § 11.1104(6) is
not reported to the FEC. And, the legislature did not extend this federal account registration and reporting
exemption to segregated funds.

CONCLUSION

Chapter 11 requires political parties and legislative campaign committees to report all contributions,
disbursements and obligations received, made or incurred. While the federal accounts of political parties are
expressly exempted from these requirements, no other political party or legislative campaign committee accounts
or segregated funds are exempted. Furthermore, the legislature’s intent is clear that by exempting segregated
funds from specific chapter 11 provisions, it intended that all other provision continue to apply. Accordingly, the
new law is clear that political parties and legislative campaign committees must report all contributions,
disbursements and obligations of a segregated fund established under Wis. Stat. § 11.1104(6).

Pease let us know if we can provide additional information.

15037333.1

> Wis. Stat. § 11.1112.
5 Wis. Stat. § 11.1104(3), (4), (6).

7 Wis. Stat. §§ 11.0101(12), 11.0107.
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