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MEMORANDUM 

 
 
DATE: For the August 2, 2011 Meeting 
 
TO: Members, Wisconsin Government Accountability Board 
 
FROM: Kevin J. Kennedy 
  Director and General Counsel 
  Government Accountability Board 
 

Prepared by: 
 

 Shane W. Falk, Staff Counsel 
 
SUBJECT: Status—Promulgation and Creation of ch. GAB §1.91, Wis. Adm. Code 
  Guidance—Relating to “person(s) making independent disbursements” 

 
I. Introduction and Recommendations: 
  
The promulgation and creation of ch. GAB §1.91, Wis. Adm. Code, is in the final stages of 
legislative review.  None of the provisions of 2011 Act 21 (as amended by 2011 Act 32) impact 
the promulgation of ch. GAB §1.91, Wis. Adm. Code, as the new Act is not applicable due to the 
late stage of the rule’s promulgation.  All statutes referenced in Section II of this Memorandum 
and describing the status of the rule-making reference the Wisconsin Statutes 2009-2010 version. 

 
 The Assembly Committee on Election and Campaign Reform objected to the promulgation of 
 the rule, as has the Joint Committee for Review of Administrative Rules.  Legislation has been 
 introduced in both houses of the Legislature attempting to prohibit the Board’s promulgation of 
 any rule addressing reporting requirements of organizations making independent disbursements 
 as well as rules regarding attributions on communications by such organizations.   
 

If the Legislature prohibits promulgation of s. GAB §1.91, Wis. Adm. Code, or any other rule 
affecting persons making independent disbursements and applying attribution requirements for 
communications, the Board may consider implementation of a guideline interpreting and 
applying existing campaign finance statutes and Attorney General J.B. Van Hollen’s formal 
opinion (OAG 05-10) to persons making independent disbursements.   
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Recommendations: 
 

1. Staff recommends that the Board direct staff to continue communications with 
members of the Legislature and the Governor’s office to clarify the provisions of s. 
GAB §1.91, Wis. Adm. Code, in an effort to successfully complete its 
promulgation. 

 
2. If the Legislature and Governor prohibits promulgation of s. GAB §1.91, Wis. 

Adm. Code, staff recommends that the Board adopt a guideline interpreting and 
applying existing campaign finance statutes and Attorney General J.B. Van 
Hollen’s formal opinion (OAG 05-10) to persons making independent 
disbursements in the context of and compliance with the Citizens United decision. 

 
II. Status of GAB §1.91, relating to organizations. making independent 

disbursements: 
 

A. Board Adoption of Emergency and Permanent Rule 1.91 
 
At the March 23-24, 2010 Board meeting, the Board considered the ramifications of the 
U.S. Supreme Court decision, Citizens United v. FEC.  The Board adopted an interim 
policy regarding corporate independent expenditures.  Staff was directed to draft an 
emergency rule which was adopted by the Board at the May 10, 2010 meeting.  In 
addition, the Board directed staff to promulgate a permanent rule mirroring the 
emergency rule to address independent expenditures in the context of Citizens United.   
 
The emergency rule was published and effective May 20, 2010, but was only effective 
for 150 days and would have expired on October 16, 2010.  At the Board’s direction, 
staff requested a 60 day extension so that the emergency rule would be in effect 
throughout the Fall Election. On August 24, 2010, the Joint Committee for the Review 
of Administrative Rules granted the 60 day extension.  The Emergency Rule was 
continued until an expiration date of December 15, 2010.  At the Board’s direction, 
staff requested an additional 60 day extension from the Joint Committee for the Review 
of Administrative Rules.  This is the last extension permitted and it was granted; 
however, the emergency rule expired on February 15, 2011.   
 
Staff published the scope statement on the permanent rule and on July 7, 2010 and also 
submitted the proposed permanent rule to Legislative Council for review.  The 
Legislative Council Report was received by staff on August 3, 2010.  The public 
hearing on both the emergency and permanent rules was held on August 30, 2010.  The 
Wisconsin Democracy Campaign spoke in favor of the rule, but stated that it wished 
the rule could require more disclosure of original source donations to organizations 
making independent disbursements.  Attorney Wittenwyler appeared and spoke in favor 
of the rule as a reasonable way to address the uncertain reporting requirements for 
organizations making independent disbursements.  No person spoke in opposition to the 
rule. 
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B. Legislative Review of Rule 1.91 
 
Staff filed a Legislative Report and the Senate standing committee’s 30 day review 
period expired on February 14, 2011.  Included within staff’s Legislative Report, staff 
answered several questions posed by Legislative Council.  A copy of staff’s Legislative 
Report and the final draft rule follow this Memorandum.  See exhibits A and B, 
respectively. 
 
The Assembly standing committee’s 30 day review period was set to expire on 
February 25, 2011; however, prior to the committee’s loss of jurisdiction, it requested a 
meeting which automatically extended its review period an additional 30 days.  Staff 
was not contacted to schedule a meeting with the committee, but staff did receive 
notice that the committee objected to the proposed permanent rule on March 24, 2011, 
following a public hearing before the Assembly Committee.  The Assembly standing 
committee’s objection was made prior to the expiration of its jurisdiction on March 28, 
2011.   
 
C. JCRAR Review of Rule 1.91 
 
The Assembly Committee referred the proposed permanent rule to the Joint Committee 
for Review of Administrative Rules, which held a public hearing on April 27, 2011.  
Staff attended the hearing and spoke in favor of the proposed permanent rule.  At the 
request of the Joint Committee, staff also submitted written testimony to the Joint 
Committee on April 28, 2011.  See exhibit C.  Only a single organization spoke against 
the rule and provided JCRAR with a copy of its written statement that had been 
submitted to the Assembly Committee at its public hearing on March 24, 2011.  See 
exhibit D.   
 
Pursuant to §227.19(5)(b), Wis. Stats., the Joint Committee for Review of 
Administrative Rules would have had a 30 day review period from the date that the 
proposed permanent rule was referred to it with the Assembly Committee’s objection.  
The Joint Committee for Review of Administrative Rules noticed a public hearing to 
consider the proposed permanent rule, which automatically extended its jurisdiction 
and review period another 30 days.  Since the original referral to the Joint Committee 
for Review of Administrative Rules was made on April 7, 2011 and including the 30 
day extension, the review period would have expired on June 6, 2011.  On June 2, 
2011, the Joint Committee for Review of Administrative Rules held an executive 
session on the rule and voted to object to it.     
 
Pursuant to §227.19(5)(c), Wis. Stats., the G.A.B. is prohibited from promulgating the 
proposed permanent rule unless the Joint Committee for Review of Administrative 
Rules nonconcurs in the Assembly Committee’s objection or an introduced bill 
objecting to the rule fails to be enacted.  If the Joint Committee objects to the proposed 
permanent rule, it must take executive action to introduce a bill in each house of the 
Legislature supporting the objection.  These bills must be introduced within 30 days of 
the Joint Committee’s objection.  If the Joint Committee objects to the proposed 
permanent rule, pursuant to §227.19(6)(a), Wis. Stats., it will have to append a written 
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report to the bills which include an explanation of any issue with the rule, arguments 
for and against the rule, and the grounds upon which the Joint Committee relies for the 
objection. 
 
D. Introduced Legislation Prohibiting Promulgation of Rules  
 
On June 28, 2011, JCRAR introduced AB 196 prohibiting the G.A.B. from 
promulgating any rule affecting the authority of a corporation or association organized 
under ch. 185 or 193 to make independent disbursements or regarding attribution 
requirements in making communications.  See exhibit E.  JCRAR referred AB 196 to 
the Assembly Committee on Election and Campaign Reform.  On June 30, 2011, 
JCRAR introduced SB 139 (same language as AB 196) and referred it to the Senate 
Committee on Transportation and Elections.  See exhibit F. The required written report 
was filed with both standing committees on July 6, 2011.  See exhibit G.   
 
Unfortunately, the basis for JCRAR’s objection appears to arise from a 
misunderstanding of the definition of “organization” found in the rule.   The report 
authored by the Co-Chairs of JCRAR focuses on a belief that the rule “is the expansion 
of the term organization to include any individual.”  In addition, the Co-Chairs of 
JCRAR report that “a person who makes a handful of buttons or a couple signs should 
not be treated the same as a political action committee spending millions of dollars to 
sway an election.”  Finally, the Co-Chairs of JCRAR assert that “The Citizens United 
case did not authorize the government to place registration burdens on all individuals as 
the GAB rule attempts.”   In fact, the definition of “organization” used in Rule 1.91 
specifically excludes individuals from compliance with the rule.  The definition of 
“organization” is found in GAB 1.91(1)(g), which provides:  “Organization means any 
person other than an individual, committee, or political group subject to registration 
under s. 11.23, Stats.” “Individuals” are required to register, not under Rule 1.91, but 
rather under §11.05(2), Wis. Stats., a statute on the books since at least 1973.  
 
E. Staff Activities  
 
Staff has worked diligently to attempt to clarify any confusion about the rule’s 
application so as to allow promulgation of Rule 1.91, preventing uncertainty in the 
regulated community and appropriate disclosure required by statute.  The Ethics and 
Accountability Division Administrator Jonathan Becker submitted letters to each 
member of JCRAR on June 1, 2011 and to each member of the two standing 
committees on July 12, 2011 in an attempt to clarify some provisions of the rule; 
however, did not specifically address the exclusion of “individuals” from the rule’s 
application.  See exhibits H and I, respectively.      

 
III. Guideline: 
 
Attorney General J.B. Van Hollen issued formal opinion OAG 05-10 on August 9, 2010 and 
acknowledged that Wisconsin statutes can be construed to provide a mechanism by which a 
corporation (person) may register under §11.05, Wis. Stats., and file an independent oath under 
§11.06(7), Wis. Stats., if such corporation (person) wishes to engage in independent 
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disbursements.  See exhibit J.  The Board may similarly construe the Wisconsin statutes to 
issue a guideline interpreting and applying existing campaign finance statutes and Attorney 
General J.B. Van Hollen’s formal opinion (OAG 05-10) to persons making independent 
disbursements in the context of and compliance with the Citizens United decision.  In fact, 
Attorney General J.B. Van Hollen concluded that his office had in the past “determined that the 
State Elections Board had the authority to decline to enforce those portions of ch. 11, Wis. 
Stats., that were unconstitutional and to interpret and apply other parts of ch. 11, Wis. Stats., so 
as to avoid unconstitutionality.”  See OAG 05-10, ¶41 (citing 65 Op. Atty. Gen. 145.)  
Furthermore, Attorney General J.B. Van Hollen concluded and agreed that the G.A.B. should 
suspend enforcement of the corporate disbursement prohibition in §11.38(1)(a)1. and (b), Wis. 
Stats., in a manner consistent with the views set forth in formal opinion OAG 05-10.  See OAG 
05-10, ¶42. 
 
In light of Attorney General J.B. Van Hollen’s acknowledgement that the G.A.B. has authority 
to decline to enforce those portions of ch. 11, Wis. Stats., that are unconstitutional and to 
interpret and apply other parts of ch. 11, Wis. Stats., so as to avoid unconstitutionality, as well 
as providing guidance to the general public of Wisconsin, staff recommends that the Board 
adopt the following guideline relating to a “person(s) making independent disbursements.” 
 

Guideline Relating to “Person(s) making independent disbursements.” 
 

Introduction: 
 
"Committees" or "political committees" are defined to include "any 

person other than an individual and any combination of 2 or more persons, 
permanent or temporary, which makes or accepts contributions or 
makes disbursements, whether or not engaged in activities which 
are exclusively political, except that a `committee' does not include a 
political `group ... ."' Wis. Stat. § 11.01(4). Absent an indication of 
contrary legislative intent, the word "person," as used in Wisconsin law, 
"includes all partnerships, associations and bodies politic or corporate." 
Wis. Stat. § 990.01(26). A corporation is, therefore, a "person" within the 
meaning of Wis. Stat. § 11.12(1)(a). Because a corporation is a person by 
virtue of Wis. Stat. § 990.01(26), it also, therefore, meets the statutory 
definition of a committee. Thus, . . . Wis. Stat. § 11.12(1)(a) applies to 
corporations.  See OAG 05-10, ¶30. 
*         *         * 

The registration requirements in Wis. Stat. § 11.05(1) expressly 
apply, among other things, to "every committee other than a personal 
campaign committee which ... makes disbursements in a calendar year in an 
aggregate amount in excess of $25 ... ." Other provisions in Wis. Stat. ch. 11 
provide how registration is to occur and what must be reported. Likewise, 
the filing requirements in Wis. Stat. § 11.06(7) expressly apply, among 
other things, to "[e]very committee, other than a personal campaign 
committee, which ... desires to make disbursements during any calendar 
year, which are to be used to advocate the election or defeat of any clearly 
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identified candidate or candidates in any election ... ." Because, as already 
discussed, a corporation is within the statutory definition of a committee, it 
follows that, like other committees, corporations may register and file under 
Wis. Stat. §§ 11.05 and 11.06(7).  See OAG 05-10, ¶31. 

 
Registration and Reporting Obligations of “person(s) making 

independent disbursements”: 
 
(1) For the purposes of this Guideline: 
 

(a) "Contribution" has the meaning given in s. 11.01(6), Stats. 
 
(b) “Designated depository account” means a depository 
account specifically established by a committee to receive 
contributions and from which to make independent disbursements. 
 
(c) "Disbursement" has the meaning given in s. 11.01(7), Stats. 
 
(d) "Filing officer" has the meaning given in s. 11.01(8), Stats. 
 
(e) "Incurred obligation" has the meaning given in s. 
11.01(11), Stats. 
 
(f) “Independent” means the absence of acting in cooperation 
or consultation with any candidate or authorized committee of a 
candidate who is supported or opposed, and is not made in concert 
with, or at the request or suggestion of, any candidate or any agent 
or authorized committee of a candidate who is supported or 
opposed and as provided in s. 11.06(7), Stats. 
 
(g) “Committee” means any person and any combination of 2 
or more persons, permanent or temporary, which makes or accepts 
contributions or makes disbursements, whether or not engaged in 
activities which are exclusively political, except that a 
“committee” does not include an individual or a political group 
which is subject to registration under s. 11.23, Stats. 
 
(h) “Person” includes the meaning given in s. 990.01(26), 
Stats. 

 
(2) A corporation, or association organized under ch. 185 or 193, 
Stats., is a person and qualifies as an committee (person) that is not 
prohibited by s. 11.38(1)(a)1., Stats., from making independent 
disbursements until such time as a court having jurisdiction in the State of 
Wisconsin rules that a corporation, or association organized under ch. 185 
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or 193, Stats., may constitutionally be restricted from making an 
independent disbursement. 
 
(3) Upon accepting contributions made for, incurring obligations for, 
or making an independent disbursement exceeding $25 in aggregate 
during a calendar year, any committee (person) shall establish a 
designated depository account in the name of the committee (person).  
Any contributions to and all disbursements of the committee (person) shall 
be deposited in and disbursed from this designated depository account.  
The committee (person) shall select a treasurer for the designated 
depository account and no disbursement may be made or obligation 
incurred by or on behalf of a committee (person) without the authorization 
of the treasurer or designated agents.  The committee (person) shall 
register with the board and comply with s. 11.09, Stats., when applicable.   
 
(4) The committee (person) shall file a registration statement with the 
appropriate filing officer and it shall include, where applicable: 
 
  (a) The name, street address, and mailing address of the 
committee (person). 
 
  (b) The name and mailing address of the treasurer for the 

designated depository account of the committee (person) and any 
other custodian of books and accounts for the designated 
depository account. 

 
  (c) The name, mailing address, and position of other principal 

officers of the committee (person), including officers and members 
of the finance committee, if any. 

 
  (d) The name, street address, mailing address, and account 

number of the designated depository account. 
 
  (e) A signature of the treasurer for the designated depository 

account of the committee (person) and a certification that all 
information contained in the registration statement is true, correct 
and complete.   

 
(5) The designated depository account for a committee (person) 
required to register with the Board shall annually pay a filing fee of 
$100.00 to the Board as provided in s. 11.055, Stats.  
 
(6) The committee (person) shall comply with s. 11.05(5), Stats., and 
notify the appropriate filing officer within 10 days of any change in 
information previously submitted in a statement of registration.   
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(7) A committee (person) making independent disbursements shall file 
the oath for independent disbursements required by s. 11.06(7), Stats.  
 
(8) A committee (person) receiving contributions for independent 
disbursements or making independent disbursements shall file periodic 
reports as provided ss. 11.06, 11.12, 11.19, 11.20 and 11.21(16), Stats., 
and include all contributions received for independent disbursements, 
incurred obligations for independent disbursements, and independent 
disbursements made.  When applicable, a committee (person) shall also 
file periodic reports as provided in s. 11.513, Stats. 

 
(9) A committee (person) making independent disbursements shall 
comply with the requirements of s. 11.30(1) and (2)(a) and (d), Stats., and 
include an attribution identifying the committee (person) paying for any 
communication, arising out of independent disbursements on behalf of or 
in opposition to candidates, with the following words:  “Paid for by” 
followed by the name of the committee (person) and the name of the 
treasurer or other authorized agent of the committee (person) followed by 
“Not authorized by any candidate or candidate’s agent or committee.” 

 
Statutes Interpreted: ss. 11.01(4) and (18m), 11.05, 11.055, 11.06, 11.09, 
11.10, 11.12, 11.14, 11.16, 11.19, 11.20, 11.21(16), 11.30, 11.38, and 
11.513, Stats.; See also OAG 05-10 (August 9, 2010). 

 
IV. Proposed Motions: 
 
MOTION: Board directs staff to continue communications with members of the Legislature 

and the Governor’s office to clarify the provisions of s. GAB §1.91, Wis. Adm. 
Code, in an effort to successfully complete its promulgation. 

 
MOTION:  Board adopts the “Guideline Relating to “Person(s) making independent 

disbursements,” to be issued in the instance that the Legislature and Governor 
prohibits promulgation of s. GAB §1.91, Wis. Adm. Code.  
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