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Note:  This summary is current through the introduction of AB200, AJR48, AR10, SB153, SJR35 and SR19. 
 

3. Assembly Bill 32:  Communications by legislators: 
 

AB32 was referred to committee and had a public hearing on June 2, 2011.  The bill would 
modify the statute which prohibits legislators who are up for re-election from distributing 
more than 49 pieces of substantially identical material between June 1st of the election year 
and the date of the election.  The bill would create an exception for communications to 
constituents during the 45 days following a declaration of emergency if the communication 
relates to the subject of the emergency. 

 
4. Senate Bill 35:  Reducing legislative districts 

 
SB35 reduces the number of State Senators from 33 to 25 and the number of Assembly 
Representatives from 99 to 75.  The bill would apply to the next decennial legislative 
redistricting that occurs after its enactment.  The bill was referred to committee and has not 
been scheduled for public hearing. 

 
5.  Senate Bill 25 and Assembly Bill 36:  Dissolving regional transit authorities 

. 
SB25 and AB36 are companion bills which would eliminate legislative authorization to 
create regional transit authorities, dissolve any existing regional transit authority and the 
Southeastern Regional Transit Authority, and eliminating the Southeast Wisconsin transit 
capital assistance program.  RTAs may conduct referendum elections, and therefore this 
legislation would affect the Board’s administration of SVRS.  The companion bills have been 
referred to the respective oversight committees. 
 

6.  Senate Bill 115 and Assembly Bill 162: Changing the Presidential Preference Primary 
 

SB115 and AB162 are companion bills which would change the date of the presidential 
preference primary from the 3rd Tuesday in February to the first Tuesday in April in those 
years in which the president and vice president are elected.  The bills also change the dates of 
all related election events to accommodate the change in the date of the primary.  Both 
SB115 and AB162 were referred to committee and had public hearings on June 02, 2011. 
 
AB 162 remains in committee.  SB 115 was amended with one senate substitute amendment 
and passed on June 08, 2011.  The Assembly has received SB 115 and referred it to 
committee.  
 

 7.  Senate Bill 116 and Assembly Bill 161: Changing the September Partisan Primary 
 
SB116 and AB161 are companion bills which would change the date of the September 
primary from the 2nd Tuesday in September to the 2nd Tuesday in August, and rename it the 
“Partisan Primary”.  SB116 and AB 161 also change the dates of related election events to 
accommodate the change in the date of the primary.  In addition, the bills make various 
changes in the laws pertaining to absentee voting by military and overseas electors. 
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SB116 and AB161 were referred to committee and had public hearings on June 02, 2011.  
AB161 remains in committee.  SB116 was amended in the Senate with one substitute 
amendment and passed on June 08, 2011.  The Assembly has received SB 116 and referred it 
to committee.  

  
9.  Assembly Bill 169: Residency of election officials 

 

AB169 provides that an individual who serves as an election official at a polling place on 
Election Day need be an elector only of the county where he or she serves.  AB169 was 
referred to committee and has had a public hearing on June 9, 2011 

 
          10.  Assembly Bill 196: Restrictions on campaign finance rule making authority 

 
AB196 prohibits the promulgation of certain rules concerning campaign financing by the 
Government Accountability Board.  It was referred to committee and has not been scheduled 
for public hearing.  
 
Under ABl96, the Board is unable to promulgate a rule that affects the authority of a 
corporation or cooperative to make a disbursement independently of a candidate or any agent 
or authorized committee of such a candidate.  In addition, apart from the requirements 
imposed under the campaign finance law, the board is unable to impose upon any person, 
including any organization, any registration, reporting, filing, accounting, treasury, or fee 
payment requirement, or any attribution requirement in making communications.    
 

          11.  Assembly Bill 198: Redistricting Standards 
 

AB198 requires the Legislative Reference Bureau and the Government Accountability Board 
to jointly develop standards for legislative and congressional districts based on population 
requirements under the Wisconsin Constitution and the U.S. Constitution and requirements 
under Section 2 of the Voting Rights Act.  It was referred to committee and has not been 
scheduled for public hearing. 
 

         12.   Senate Bill 148 and Senate Bill 149 and Senate Bill 150:  Redistricting 
 
SB148, SB149, and SB150 are companion bills related to the state redistricting plans based 
on the 2010 federal census.  SB148 redistricts state legislative districts and SB149 redistricts 
congressional districts.  SB150 requires that municipal ward plans, and the aldermanic and 
supervisory districts upon which they are based, reflect municipal boundaries on April 1 of 
the year of each federal decennial census. 
 
SB148, SB149, and SB150 were all referred to committee and had public hearings on July 
13, 2011.  The bills passed in the Senate on July 19, 2011.  SB148 was amended with one 
senate amendment, and SB150 was amended with two senate amendments.  SB149 was not 
amended.  All bills were then concurred in the Assembly on July 20, 2011.  
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Assembly Bills  

 
Assembly Bill 7 
 
Introduced by Representatives Stone, Tauchen, Honadel, J. Ott, Vos, Pridemore, Bernier, 
LeMahieu, August, Spanbauer, Kramer, Petersen, Ziegelbauer, Kestell,Ripp, Van Roy, 
Kerkman, Jacque, Litjens, Nass, Kaufert,Strachota, Steineke, Kapenga, Krug, Farrow, 
Knodl,Kleefisch, Kooyenga, Ballweg, Endsley, Rivard,Thiesfeldt, A. Ott, Petryk, 
Williams, Severson, Wynn,Knudson, Kuglitsch, Petrowski, Nygren, Meyer, Tiffany, 
Bies, Knilans, J. Fitzgerald and Klenke; cosponsored by Senators Leibham, Lazich, 
Vukmir, Kapanke, Grothman, Darling, Galloway, Wanggaard, Kedzie, Ellis, Zipperer, 
Olsen, Schultz, Moulton, Lasee, Cowles, HopperHarsdorf, S. Fitzgerald and Carpenter. 
 
Relating to: requiring certain identification in order to vote at a polling place or obtain an 
absentee ballot, verification of the addresses of electors, absentee voting procedure in 
certain residential care apartment complexes and adult family homes, identification cards 
issued by the Department of Transportation, creating an identification certificate issued 
by the Department of Transportation, requiring the exercise of rule-making authority, and 
providing a penalty.  
 
Status:  Referred to committee on Election and Campaign Reform.  Public hearing held 
4/27/11.  Assembly substitute amendment 1 offered by committee on Election and 
Campaign Reform.  Referred to joint committee on Finance.  Assembly substitute 
amendment 2 offered by joint committee on Finance.  Assembly amendment 1 to 
Assembly substitute amendment 2 offered by joint committee on Finance.  Joint 
committee on Finance recommended adoption of Assembly substitute amendment 2 and 
Assembly amendment 1 to Assembly substitute amendment 2.  Referred to the committee 
on Rules and made a special order of business on 5/11/2011 pursuant to Assembly 
Resolution 9.  Assembly substitute amendment 2 and Assembly amendment 1 to 
Assembly substitute amendment 2 adopted.  Assembly passed on 5/11/2011; Senate 
concurred on 5/19/2011.  Approved by the Governor on 5/25/2011 as Wisconsin Act 23.  
Published on 6/9/2011.  
 
Assembly Bill 28 
 
Introduced by Representatives Spanbauer, Bernard Schaber, Bernier, Hintz, Hulsey, 
Mason, Pope-Roberts, Rivard and Steineke; cosponsored by Senators Harsdorf, Cowles, 
T.Cullen and Holperin. 
 
Relating to: reporting of information by nonresident registrants under the campaign 
finance law. 
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Status:  Referred to committee on Election and Campaign Reform.  Public hearing held 
on 06/09/2011.   
 
Assembly Bill 32 
 
Introduced by Representatives Toles, Young, Pasch, E. Coggs, Zepnick, Turner, Berceau, 
Grigsby, Kessler and Bernard Schaber; cosponsored by Senators Schultz and Taylor. 
 
Relating to: communications by members of the legislature.  
 
Status: Referred to committee on Election and Campaign Reform.  Public hearing held 
on 06/02/2011.    
 
 
Assembly Bill 36 
 
Introduced by Representatives Nass, Ripp, Vos, Wynn, Pridemore, Mursau, Petersen, 
Nygren, Kerkman, August and LeMahieu; cosponsored by Senators Grothman, 
Wanggaard, Lazich, Vukmir, Lasee and Moulton. 
 
Relating to: eliminating authorization to create a regional transit authority, dissolving 
any existing regional transit authority and the Southeastern Regional Transit Authority, 
and eliminating the Southeast Wisconsin transit capital assistance program. 
 
Status:  Referred to committee on Transportation.  

 
Assembly Bill 67 
 
Introduced by Representatives Pridemore, Strachota, Thiesfeldt and LeMahieu; 
cosponsored by Senators Grothman and Darling. 
 
Relating to: late voter registration, absentee voting in person, and implementation of a voter 
identification requirement at elections.  
 
Status:  Referred to committee on Election and Campaign Reform.  

 
Assembly Bill 161 
 
Introduced by Representatives Tauchen; cosponsored by Senator Lazich.  
 
Relating to: the dates of the September primary and certain other election occurrences 
and absentee voting.  
 
Status:  Referred to committee on Election and Campaign Reform.  Assembly substitute 
amendment 1 offered by committee on Election and Campaign Reform.  Assembly 
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amendment 1 and 2 to Assembly substitute amendment 1 offered by committee on 
Election and Campaign Reform.  Assembly amendment 3 to Assembly substitute 
amendment 1 offered by Representatives Kessler and Zamarripa.  
 
Assembly Bill 162 
 
Introduced by Representatives Tauchen; cosponsored by Senator Lazich.  
 
Relating to: the date of the presidential preference primary and certain other election 
occurrences.  
 
Status:  Referred to committee on Election and Campaign Reform.  Public hearing held 
on 06/02/2011.  Assembly substitute amendment 1 offered by committee on Election and 
Campaign Reform.  
 
Assembly Bill 169 
 
Introduced by Representatives Pridemore and Spanbauer.  
 
Relating to: residency of elections officials.   
 
Status:  Referred to committee on Election and Campaign Reform.  Public hearing held 
on 06/09/2011.   
 
Assembly Bill 196 
 
Introduced by joint committee for review of Administrative Rules.  Representatives 
Pridemore and Spanbauer.  
 
Relating to:  prohibiting the promulgation of certain rules concerning campaign 
financing by the Government Accountability Board.   
 
Status:  Referred to committee on Election and Campaign Reform.   
 

Assembly Bill 198 
 
Introduced by Representatives Hulsey, Sinicki, Young, Roys, Ringhand, Bernard 
Schaber, Pocan, Clark, Fields, Berceau, Hintz, Pope-Roberts and Barca; cosponsored by 
Senators S. Coggs, Risser and Wirch. 
 

Relating to:  preparation of legislative and congressional districting plans by the 
Legislative Reference Bureau and the Government Accountability Board.  
 
Status:  Referred to committee on Homeland Security and State Affairs.  
 
AB 200 (07.20.11) 
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Assembly Joint Resolutions 
 
 

 
• None 

 
 
 
 
AJR 48 (07.20.11) 

56



  

Senate Bills 
 
 
Senate Bill 6 
 
Introduced by Senators Leibham, Lazich, Vukmir, Kapanke,Grothman, Darling, 
Galloway, Wanggaard, Kedzie, Ellis, Zipperer, Olsen, Schultz, Moulton, Lasee, Cowles, 
Hopper, Harsdorf, S. Fitzgerald and Carpenter; cosponsored by Representatives Stone, 
Tauchen, Honadel, J. Ott, Vos, Pridemore, Bernier, LeMahieu, August, Spanbauer, 
Kramer,Petersen, Ziegelbauer, Kestell, Ripp, Van Roy, Kerkman, Jacque, Litjens, Nass, 
Kaufert, Strachota, Steineke, Kapenga, Krug, Farrow, Knodl, Kleefisch, Kooyenga, 
Ballweg, Endsley, Rivard, Thiesfeldt, A. Ott, Petryk, Williams, Severson, Wynn, 
Knudson, Kuglitsch, Petrowski, Nygren, Meyer, Bies and Tiffany. 
 
Relating to: requiring certain identification in order to vote at a polling place or obtain 
an absentee ballot, verification of the addresses of electors, absentee voting procedure in 
certain residential care apartment complexes and adult family homes, identification cards 
issued by the Department of Transportation, creating an identification certificate issued 
by the Department of Transportation, requiring the exercise of rule-making authority, and 
providing a penalty.  
 
Status:  Referred to committee on Transportation and Elections.  Representative Knilans 
added as a cosponsor.  Public hearing held on 1/26/11.  Senate substitute amendment 1 
offered by Senators Lazich and Leibham.  Referred to joint committee on Finance by 
committee on Senate Organization.  Withdrawn from joint committee on Finance and 
made available for scheduling by committee on Senate Organization.  Senate amendment 
1 to Senate substitute amendment 1 offered by Senator Leibham and adopted on 2/24/11.  
LRB corrections to Senate Substitute Amendment 1 on 2/24/11/ and 4/27/11.  LRB 
corrections to Senate Amendment 1 to Senate Substitute Amendment 1 on 3/01/11 and 
4/27/11. Senate laid on the table 6/08/11.  
              
Senate Bill 17 
 
Introduced by Senators Harsdorf, Cowles, Holperin and T.Cullen; cosponsored by 
Representatives Spanbauer, Bernier, Hintz, Hulsey, Mason, Parisi, Pope-Roberts, Rivard, 
Steineke and Bernard Schaber.  
 
Relating to:  reporting of information by nonresident registrants under the campaign 
finance law. 
 
Status:  Referred to committee on Transportation and Elections.  
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Senate Bill 25 
 
Introduced by Senators Grothman, Wanggaard, Lazich, Vukmir, Lasee and Moulton; 
cosponsored by Representatives Nass, Ripp, Vos, Wynn, Pridemore, Mursau, Petersen, 
Nygren, Kerkman, Suder, August and LeMahieu. 
 
Relating to: eliminating authorization to create a regional transit authority, dissolving 
any existing regional transit authority and the Southeastern Regional Transit Authority, 
and eliminating the Southeast Wisconsin transit capital assistance program. 
 
Status:  Referred to committee on Transportation and Elections.  
 
 
Senate Bill 35 
 
Introduced by Senators Carpenter; cosponsored by Representatives Kaufert.  
 
Relating to: the number of legislative districts.  
 
Status:  Referred to committee on Judiciary, Utilities, Commerce, and Government 
Operations.  
 
 
Senate Bill 115 
 
Introduced by Senator Lazich; cosponsored by Representative Tauchen. 
  
Relating to: the date of the presidential preference primary and certain other election 
occurrences. 
 
Status:  Referred to committee on Transportation and Elections.  Public hearing held on 
6/02/11.  Adoption of senate substitute amendment 1 recommended by committee on 
Transportation and Elections.  Senate substitute amendment 1 adopted and bill passed on 
6/08/11.  Assembly received from the Senate and referred to committee on Election and 
Campaign Reform. 
 
Senate Bill 116 
 
Introduced by Senator Lazich; cosponsored by Representative Tauchen. 
 

Relating to: the dates of the September primary and certain other election occurrences 
and absentee voting.  
  

Status:  Referred to committee on Transportation and Elections.  Public hearing held on 
06/02/2011.  Senate substitute amendment 1 offered by Senator Lazich.  Senate substitute 
amendment 1 adopted.  Senate passed on 06/08/2011.  Assembly received and referred to 
committee on Election and Campaign Reform.   
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Senate Bill 148 
 

Introduced by committee on Senate Organization.   
 
Relating to: legislative redistricting.  
 

Status:  Referred to committee on Judiciary, Utilities, Commerce, and Government 
Operations.  Senate amendment 1 offered by committee on Senate Organization.  Senate 
amendment 2 offered by Senator Zipperer.  Adoption of Senate Amendment 2 
recommended by committee on Judiciary, Utilities, Commerce, and Government 
Operations.  Senate adopted Senate amendment 2 and passed on 07/19/2011.  Assembly 
concurred on 07/20/2011.  
                 

Senate Bill 149 
 

Introduced by committee on Senate Organization.   
 
Relating to: congressional redistricting.  
 
Status:  Referred to committee on Judiciary, Utilities, Commerce, and Government 
Operations.  Public hearing held on 07/13/2011.  Passage recommended by committee on 
Judiciary, Utilities, Commerce, and Government Operations.  Senate passed on 
7/19/2011.  Assembly concurred on 07/20/2011.  
 
 

Senate Bill 150 
 
Introduced by committee on Senate Organization.   
 
Relating to: division of municipalities into wards and redistricting of supervisory and 
aldermanic districts and appointing a panel to hear challenges to the apportionment of a 
congressional or legislative district, and hearing certain appeals. 
 
Status:  Referred to committee on Judiciary, Utilities, Commerce, and Government 
Operations.  Public hearing held on 07/13/2011.  Senate amendments 1, 2, and 3 offered 
by Senators Erpenbach and Risser.  Senate amendment 4 offered by Senator Zipperer.  
Adoption of Senate Amendment 4 recommended by committee on Judiciary, Utilities, 
Commerce, and Government Operations.  Place on Senate calendar for 07/19/2011.  
Senate amendment 5 offer by Senator Zipperer.  Senate adopted Senate Amendments 4 
and 5, and passed.  Assembly concurred on 7/20/2011.  
 

   
 
SB 153  (07.20.11) 
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Senate Joint Resolutions 
 
 

 
• None   

 
 
 
SJR 35 (07.19.11) 
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MEMORANDUM 

 
 
DATE: For the August 2, 2011 Meeting 
 
TO: Members, Wisconsin Government Accountability Board 
 
FROM: Kevin J. Kennedy 
  Director and General Counsel 
  Government Accountability Board 
 

Prepared by: 
 

 Shane W. Falk, Staff Counsel 
 
SUBJECT: Administrative Rule-Making Post 2011 Act 21 (as amended by 2011 Act 32) 
 
Introduction: 
 
The Legislature adopted and Governor Walker signed into law 2011 Act 21 (enacted May 23, 
2011 and effective June 8, 2011.  This Act significantly alters authority of agencies to 
promulgate administrative rules and also prescribes new procedures that are a significant 
departure from longstanding procedures.  Unfortunately, 2011 Act 21 required additional 
clarifications, which were made in the State Budget (2011 Act 32, §§2725d-2740) which the 
Legislature adopted and Governor Walked signed into law. (enacted June 26, 2011 and effective 
July 1, 2011.)    
 
This Memorandum provides a brief summary of rule-making procedures following adoption of 
2011 Act 21 (as amended by 2011 Act 32.)  Staff makes several recommendations and proposed 
motions to address some issues associated with the new rule-making procedures.   
 
In addition, staff has reworked the previous format of the status of the Board’s pending rule-
making to organize all pending rules according to the various effective dates of 2011 Act 21, 
grouping pending rules in categories according to the level of the application of the new rule-
making procedures.  Proposed motions and the Status Report on Pending Administrative Rule-
Making begins on page 11 of this Memorandum. 
 
I. Summary of Rule-Making Procedures Following Adoption of 2011 Wisconsin Act 

21 (as amended by 2011 Wisconsin Act 32) relating to the Authority to Promulgate 
Admin. Rules and Rule-Making Procedures 

 
There are various effective dates for 2011 Act 21, depending upon the current status of any  
rule-making.  Further complicating the process, several provisions of 2011 Act 21 were  
amended by the State Budget (2011 Act 32), which has different enactment and effective dates.   
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Regardless, since the State Budget was effective on July 1, 2011, the combined revisions to the  
administrative rule-making procedures from both Acts are now effective.  A brief summary is  
found in Section I(A) below.   
 
In addition, 2011 Act 21 adopted new venue provisions for declaratory judgment actions on  
administrative rules.  A brief summary is found in Section I(B) below.   
 
The summary of an agency’s authority to promulgate administrative rules is found in Section  
I(C) below. 
 
The summary of administrative rule-making procedures is found in Section I(D) below and  
attempts to combine the new procedures created by both Acts.   
 
 A. Significant Effective Dates: 
 
New requirements regarding the authority to promulgate administrative rules and adding a 

detailed economic impact analysis for every proposed rule-making, are effective for any 
rule  

submitted to the legislative council staff for review on or after June 8, 2011.  (2011 Act 21,  
§9355(1-2)). 

 
New statutory provisions clarifying the legislative review of proposed administrative rules are  
effective for any rule submitted to the Legislature on or after June 8, 2011. (2011 Act 21,  
§9355(4)).  However, in the State Budget (2011 Act 32, §§2738m, 2739c through 2739L),  
amendments were made to 2011 Act 21, which are effective on or after July 1, 2011. 
 
New requirements regarding gubernatorial approval of permanent and emergency  
administrative rules are effective for any proposed rule or emergency rule whose statement of  
scope is presented to the governor for approval on or after June 8, 2011.  (2011 Act 21,  
§9355(3).  However, in the State Budget (2011 Act 32, §§2739n and 2739p), amendments  
were made to 2011 Act 21, which are effective on or after July 1, 2011. 
 
 B. Judicial Review and Venue: 
 
The exclusive means of judicial review of the validity of a rule shall be an action for declaratory 
judgment as to the validity of such rule and brought in the circuit court for the county where the 
party asserting the invalidity of the rule resides or has its principal place of business or, if that 
party is a nonresident or does not have its principal place of business in this state, in the circuit 
court for the county where the dispute arose.  The agency shall be a party defendant.  (2011 Act 
21, §62; §227.40, Wis. Stats.) 

 
The court shall render a declaratory judgment in the action only when it appears from the 
complaint and the supporting evidence that the rule or its threatened application interferes with 
or impairs, or threatens to interfere with or impair, the legal rights and privileges of the plaintiff.  
A declaratory judgment may be rendered whether or not the plaintiff has first requested the 
agency to pass upon the validity of the rule in question.  (Id.) 

 
Upon entry of a final order in a declaratory judgment action, the court shall notify the legislative 
reference bureau of the court’s determination as to the validity or invalidity of the rule and the 

62



Administrative Rule-Making Post 2011 Act 21 (as amended by 2011 Act 32) 
For the August 2, 2011 Meeting 
Page 3 
 
legislative reference bureau shall publish a notice of that determination in the administrative 
register and insert an annotation of that determination in the administrative code.  (2011 Act 21, 
§62g; §227.40(6), Wis. Stats.) 

 
The effective date for these venue provisions in declaratory judgment cases apply to actions for 
declaratory judgment commenced on or after June 8, 2011.  (2011 Act 21, §9309(1)). 

 
C. Authority to Promulgate Administrative Rules 
 

All of the following apply to the promulgation of a rule interpreting the provisions of a statute 
enforced or administered by an agency (2011 Act 21, §§2-3; §227.11(2)(a), Wis. Stats.): 
 

1. A statutory or non-statutory provision containing a statement or 
declaration of legislative intent, purpose, findings, or policy does not 
confer rule-making authority on the agency or augment the agency’s rule-
making authority beyond the rule-making authority that is explicitly 
conferred on the agency by the Legislature. 

2. A statutory provision describing the agency’s general powers or duties 
does not confer rule-making authority on the agency or augment the 
agency’s rule-making authority beyond the rule-making authority that is 
explicitly conferred on the agency by the Legislature. 

3. A statutory provision containing a specific standard, requirement, or 
threshold does not confer on the agency authority to promulgate, enforce, 
or administer a rule that contains a standard, requirement, or threshold that 
is more restrictive than the statutory provision. 

 
 D Rule-Making Procedures Post 2011 Act 21 (as amended by 2011 Act 32) 
  

The following procedures now apply to permanent rule-making.  Several of these provisions also 
apply to emergency rule-making.  For clarity and brevity purposes, the emergency rule 
procedures are specifically noted in italicized print. 

 
1. Statement of Scope (2011 Act 21, §§4-6; §227.135, Wis. Stats.) 
 

a. An agency that has prepared a statement of the scope of a 
proposed rule shall present the statement to the governor and to 
the individual or body with policy-making authority over the 
subject matter of the proposed rule for approval.  The agency 
may not send the statement to the legislative reference bureau for 
publication until the governor issues a written notice of approval 
of the statement.  The body with policy-making authority may 
not approve the rule until at least 10 days after the publication of 
the statement in the administrative register by the legislative 
reference bureau. 

  
No state employee or official may perform any activity in 
connection with the drafting of the proposed rule until the 
governor and the body with policy-making authority approves 
the statement. 
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b. If the governor approves the statement of scope, the agency shall 

send the statement to the legislative reference bureau for 
publication in the administrative register and also provide a copy 
of the statement to the secretary of administration. 

 
c. If at any time after the scope of a proposed rule is approved by 

the Governor and body with policy-making authority the agency 
changes the scope of the proposed rule in any meaningful or 
measurable way, the agency shall prepare and obtain approval of 
a revised statement of scope in the same manner as the original 
statement.  

 
d. An agency shall prepare a statement of scope of any proposed 

emergency rule and obtain approval of the governor and the 
body with policy-making authority in the same process as for a 
permanent rule.  The statement of scope is sent to the legislative 
reference bureau for publication in the administrative register 
and copied to the secretary of DOA, only after receipt of written 
approval from the governor. The body with policy-making 
authority may not approve the statement until at least 10 days 
after publication in the administrative register.  

 
No state employee or official may perform any activity in 
connection with the drafting of the proposed emergency rule 
except for preparation of the statement of scope, until the 
governor and the body with policy-making authority approves 
the statement.  (2011 Act 21, §60; 2011 Act 32, §2739n; 
§227.24(1)(e)1d, Wis. Stats.)     

 
2. Economic Impact Analyses of Proposed Rules (2011 Act 21, §7-28; 

§§227.137-138, Wis. Stats.) 
 
An economic impact analysis is now required for any proposed permanent rule-
making.  This requirement also applies to any emergency rule-making.  For 
clarity and brevity purposes, the emergency rule requirements are specifically 
noted in italicized print. 
 

a. An agency shall prepare and economic impact analysis for a 
proposed rule before submitted the proposed rule to the 
legislative council staff. 

 
b. An economic impact analysis of a proposed rule shall contain 

information on the economic effect of the proposed rule on 
specific businesses, business sectors, public utility ratepayers, 
local government units, and the state’s economy as a whole.  
When preparing the analysis, the agency shall solicit information 
and advice from businesses, associations representing businesses, 
local governmental units, and individuals that may be affected by 
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the proposed rule.  The agency shall prepare the economic 
impact analysis in coordination with local governmental units 
that may be affected by the proposed rule.  The agency may 
request information that is reasonably necessary for the 
preparation of the economic impact analysis from other 
businesses, associations, local governmental units, individuals, 
and from other agencies. 

 
c. The economic impact report shall include all of the following:   

 
An analysis and quantification of the policy problem that the rule 
intends to address, including comparisons with approaches used 
by the federal government and by Illinois, Iowa, Michigan, and 
Minnesota to address that policy problem and if the agency 
chooses a different approach, a statement as to why the agency 
chose a different approach. 
 
An analysis and detailed quantification of the economic impact 
of the rule, including the implementation and compliance costs 
that are reasonably expected to be incurred by or passed along to 
the businesses, local governmental units, and individuals that 
may be affected by the rule. 
 
An analysis of the actual and quantifiable benefits of the rule, 
including an assessment of how effective the rule will be in 
addressing the policy problem the rule intends to address. 
 
An analysis of alternatives to the rule, including the alternative 
of not promulgating the rule. 
 
A determination made in consultation with the businesses, local 
governmental units, and individuals that may be affected by the 
rule as to whether the rule would adversely affect in a material 
way the economy, a sector of the economy, productivity, jobs, or 
the overall economic competitiveness of this state. 

 
  d. On the same day that the agency submits the economic impact 

analysis to the legislative council staff, the agency shall also 
submit that analysis to the DOA, the governor, and to the chief 
clerks of each house of the Legislature, who shall distribute the 
analysis to the presiding officers of their respective houses, to the 
chairpersons of the appropriate standing committees of their 
respective houses and to the co-chairpersons of the joint 
committee for review of administrative rules.  The agency shall 
revise this analysis, if the rule is modified after submission such 
that the economic impact of the rule is significantly changed.  A 
revised analysis shall be prepared and submitted in the same 
manner as an original analysis. 
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e. If the economic impact analysis regarding the rule indicates that a 
total of $20,000,000 or more in implementation and compliance 
costs are reasonably expected to be incurred by or passed along to 
businesses, local governmental units, or individuals as a result of 
the rule, the DOA shall review the rule and issue a report.  The 
agency may not submit the rule to the Legislature for review until 
the agency receives the DOA report and approval. 

 
3. Submittal to Legislative Council Staff (2011 Act 21, §29; §227.15, Wis. 
 Stats.) 
 
Prior to a public hearing on a proposed rule, or if no public hearing is required, 
prior to submittal to the governor and legislature, the agency shall submit the 
proposed rule to the legislative council staff for review in the form required by 
§227.14(1), Wis. Stats., and shall include the economic impact analysis required 
under §227.137, Wis. Stats. 
 
4. Public Hearing, if Required  (No changes)(§§227.16-18 and 227.24, 

Wis. Stats.) 
 
5. Approval by Governor (2011 Act 21, §32; §227.185, Wis. Stats.) 

 
After a proposed rule is in final draft form, the agency shall submit the proposed 
rule to the governor for approval.  The governor, in his or her discretion, may 
approve or reject the proposed rule.  If the governor approves a proposed rule, 
the governor shall provide the agency with written notice of that approval.  No 
proposed rule may be submitted to the legislature for review under §227.19(2), 
Wis. Stats., unless the governor has approved the proposed rule in writing. 
 
An agency shall submit the proposed emergency rule in final draft form to the 
governor for approval in the same fashion as approval.  The governor, in his or 
her discretion, may approve or reject the proposed emergency rule.  If the 
governor approves the proposed emergency rule, the governor shall provide the 
agency with a written notice of that approval.  
 
An agency may not file an emergency rule with the legislative reference bureau 
as provided in §227.20, Wis. Stats., and an emergency rule may not be 
published until the governor approves the emergency rule in writing. 
 
6. Legislative Review Prior to Promulgation (2011 Act 21, §§33-58; 2011 

Act 32, §§2738m, 2739c through 2739L; §227.19, Wis. Stats.) 
 
An agency shall submit a notice to the chief clerk of each house of the 
legislature when a proposed rule is in final draft form.  The notices shall be 
submitted in triplicate and shall be accompanied by a report in the form 
specified in §227.19(3), Wis. Stats., including a copy of any economic impact 
analysis.  The agency shall submit to the legislative reference bureau for 
publication in the register a statement that a proposed rule has been submitted to 
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the chief clerk of each house of the legislature.  Each chief clerk shall enter a 
similar statement in the journal of his or her house.   
 
The major change adopted by 2011 Act 21 and 2011 Act 32 address the 
elimination of the previous passive approval provisions for standing committees 
in the legislature.  In the past, if the two standing committees did not act within 
their 30 day review period, an agency could promulgate the proposed rule based 
solely on the legislature’s passive approval.  Under the new provisions, even if 
there are no objections by the standing committees, they must still refer the 
proposed rule to the Joint Committee for Review of Administrative Rules, 
which then has 30 days to review the proposed rule.   
 
An agency may not promulgate a proposed rule until the Joint Committee for 
Review of Administrative Rules nonconcurs in any objections of a committee, 
concurs in the approval of the committees, waives its jurisdiction over the 
proposed rule, or until the expiration of the JCRAR review period (if no 
committee has objected to the proposed rule), or until a bill to prevent 
promulgation fails to be enacted.   
 
If JCRAR objects to the proposed rule or a part of a proposed rule, it shall, 
within 30 days of the date of the objection, meet and take executive action 
regarding the introduction, in each house of the legislature, of a bill to support 
the objection.  These bills shall be introduced within 5 working days after 
JCRAR takes executive action.  
 
The legislature may not consider a bill to prevent promulgation of the proposed 
rule until JCRAR has submitted a written report on the bill, which shall be 
printed as an appendix to each bill and contain the contents required by 
§227.19(6)(a)1-4, Wis. Stats. 
 
In addition, some jurisdiction changes were adopted to clarify that the end of a 
legislative session will not terminate legislative review, but rather the 
jurisdiction continues to the next legislative session where a new 30 day review 
period begins. 
 

  7. Submission of Final Draft Rule to Legislative Reference Bureau for 
Publication in the Administrative Register and Code (No 
changes)(§227.20, Wis. Stats.) 

 
II. Governor, DOA, and Legislative Reference Bureau Direction 
 
The legislative reference bureau is in the process of updating and significantly revising its 
Administrative Rules Procedures Manual, following the effective date of 2011 Act 21.  Since the 
changes are so substantial, it likely will not be completed for some time. 
 
In the meantime, the Governor’s office, Department of Administration and the Legislative 
Reference Bureau have provided staff with some direction on the new rules procedure.   
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Following this Memorandum is a June 7, 2011 email from the Governor’s Chief Legal Counsel 
providing some direction on the gubernatorial approval process.  See exhibit A. 
 
Following this Memorandum is a June 8, 2011 email from DOA providing some direction and a 
form for the economic impact analysis.  See exhibit B. 
 
Following this Memorandum are June 7, June 13, and July 1, 2011 emails from the Legislative 
Reference Bureau attempting to clarify procedures and provide some direction on the form of 
filings with that office.  These early communications likely resulted in the clarification 
provisions inserted into the State Budget to address the emergency rule procedures following 
2011 Act 21.   See exhibit C. 
 
Finally, as staff was preparing this Memorandum, DOA issued another guidance Memo dated 
July 19, 2011, which follows and does not contradict staff’s Memorandum.  See exhibit D.  The 
DOA Memo provides notice that the Governor intends to issue an Executive Order with more 
detailed guidelines. 
 
III. Staff Identified Rule-Making Procedural Issues and Recommendations 
 
Staff has identified two major concerns for G.A.B. rule-making, pending and future, as a result 
of the adoption of 2011 Act 21 (as amended by 2011 Act 32).   
 

A. Significant Delays in Rule-Making 
 
Recommendation:   Staff recommends that the Board direct staff to return to the 

Board at the next meeting with recommendations prioritizing 
the Board’s rule-making with an effort to avoid expiration of 
pending rules. 

 
Staff is concerned that the procedure of requiring gubernatorial approval at two steps of 
the rule-making procedure, without any deadline for completion of the review, the 
extensive economic impact analysis requirements, and the elimination of the passive 
approval by the Legislature’s standing committees will delay rule-making considerably.   
 
To even get a rule-making off the ground, the Statement of Scope must first be submitted 
to the Governor for approval.  If approved by the Governor, the Statement of Scope can 
be published in the administrative register; however, the Board cannot act on approval of 
the Statement of Scope until at least 10 days after it has been published in the 
administrative register.  The statutes now specifically prohibit staff from working on any 
rule-making activity, until both the Governor and the Board have approved the Statement 
of Scope.  The deadlines for submission of materials for publication in the register have 
generally been mid-month (for the publication released the first week of the following 
month) and the end of the month (for the publication released mid-month of the following 
month.)With the limited frequency of Board meetings and the need for the Board to 
approve the Statement of Scope at least 10 days after it is published in the register, the 
earliest staff could actually work on drafting a proposed rule for the Board’s 
consideration is likely 2 months from submission of the statement of scope to the 
Governor’s office, and this is assuming gubernatorial approval occurs within 14 days. 
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The same procedure for gubernatorial and Board approval of a statement of scope applies 
to proposed emergency rules, which would also result in the 2 month delay before staff 
could even begin activity drafting the proposed emergency rule for the Board’s 
consideration. 
 
Both proposed permanent rules and emergency rules must be submitted to the Governor 
for approval.  For permanent rules, this step occurs after legislative council review of the 
rule and prior to submitting the proposed rule to the Legislature for review.  A proposed 
permanent rule would have been approved by the Board prior to its submission to the 
Legislative Council, but there is no statutory deadline for the gubernatorial review period.   
 
The emergency rule process will now be much lengthier than in the past.  After the 
estimated 2 month period discussed above resulting in the Board approval of the 
Statement of Scope, staff may draft an emergency rule for the Board’s consideration; 
however, the Board will still have to approve the draft emergency rule before it can be 
submitted to the Governor.  In light of the frequency of Board meetings, this likely will 
add another month to the process of getting an emergency rule off the ground before it is 
even submitted to the Governor for approval.   The emergency rule may only be 
published in the paper and filed with the Legislative Reference Bureau after the G.A.B. 
receives written approval of the emergency rule from the Governor. 
 
In the future, these delays will make it very difficult for the Board to respond to 
immediate needs for rules. 
 
Once a Statement of Scope is published in the administrative register, the rule-making 
process for that rule expires within 4 years and thereafter, the G.A.B. will have to start 
the rule-making from the beginning.  The G.A.B. has many rule-makings pending and 
which will expire on various dates in 2012.  It is possible some of these rule-makings will 
expire and have to be restarted.  

 
B. Economic Impact Analyses Procedures 

 
 Recommendation: Staff recommends that the Board adopt a reasonable policy of 

soliciting information and advice from those that may be 
affected by a proposed rule-making - solicitations via an email 
notice directing the recipient to the G.A.B. website for detailed 
information, with a 10 day deadline to respond to G.A.B., and 
of only the following for the provided subjects: 

 
1. All clerks for proposed election and campaign finance rules;  

 
2. All campaign finance registrants for proposed campaign finance, 

ethics and lobbying rules; 
 

3. Top state public officials who have filed a Statement of Economic 
Interests with the G.A.B. for proposed ethics rules; 

 
4. Registered lobbyists and lobbying principals for proposed ethics 

rules;  
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5. Wisconsin Manufacturer’s and Commerce for all campaign 

finance, ethics, and lobbying rules with a recommendation that it 
circulates the solicitation to all its members for comment directly 
to the G.A.B.; 

 
6. Wisconsin Democracy Campaign, League of Women Voters, 

Common Cause of Wisconsin, Disability Rights of Wisconsin, and 
the Wisconsin Board for Persons with Developmental Disabilities 
for proposed elections, campaign finance, ethics, and lobbying 
rules.  

 
The new procedures mandate that the G.A.B. prepare an economic impact analysis for 
any proposed rule that “shall contain information on the economic effect of the proposed 
rule on specific businesses, business sectors, public utility ratepayers, local government 
units, and the state’s economy as a whole.”  Staff is very concerned about the onerous 
burdens on G.A.B. as a result of the mandates to solicit information and advice from 
businesses, associations representing businesses, local governmental units, and 
individuals that may be affected by the proposed rule and to prepare the economic impact 
analysis in coordination with local governmental units that may be affected by the 
proposed rule.   
 
The new procedures do provide the G.A.B. with authority to “request information that is 
reasonably necessary for the preparation of the economic impact analysis from other 
businesses, associations, local governmental units, individuals, and from other agencies.”  
A combination of use of the G.A.B. website and email is the only effective way to solicit 
this information in a cost-effective and timely manner.  Limiting the number of persons 
or entities is another reasonable way to manage this process.  The recommendation above 
appears limited in nature, but depending upon the subject matter of the proposed rule 
actually would include solicitations from thousands of persons or entities, including a 
large percentage of Wisconsin businesses, every Legislator via his or her campaign 
committee, all political parties registered as such in Wisconsin, several non-partisan 
organizations particularly interested in the Board’s activities, and all 1,850 county and 
municipal clerks in Wisconsin.   
 
With this more reasonable and manageable solicitation procedure and most importantly 
the deadline for a response, staff would more readily be able to review and consider 
incorporating responses into the economic impact analysis.  In addition to the Board’s 
open meeting process which permits public comment by Wisconsin clerks, this procedure 
would complete compliance with the requirement to prepare an economic impact analysis 
in coordination with local governmental units that may be affected by the rule. 
 
This process will still be onerous, particularly if there are hundreds or thousands of 
responses to a solicitation, as that information must be reviewed and somehow 
incorporated into the economic impact analysis. 
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IV. Proposed Motions 

 
A. MOTION:  The Board directs staff to return to the Board at the next meeting 

with recommendations prioritizing the Board’s rule-making with an effort to 
avoid expiration of pending rules. 
 

B. MOTION:  The Board adopts a reasonable policy of soliciting information and  
advice from those that may be affected by a proposed rule-making - solicitations 
via an email notice directing the recipient to the G.A.B. website for detailed 
information, with a 10 day deadline to respond to G.A.B., and of only the 
following for the provided subjects: 

 
1. All clerks for proposed election and campaign finance rules;  

 
2. All campaign finance registrants for proposed campaign finance, 

ethics and lobbying rules; 
 

3. Top state public officials who have filed a Statement of Economic 
Interests with the G.A.B. for proposed ethics rules; 

 
4. Registered lobbyists and lobbying principals for proposed ethics 

rules;  
 

5. Wisconsin Manufacturer’s and Commerce for all campaign 
finance, ethics, and lobbying rules with a recommendation that it 
circulates the solicitation to all its members for comment directly 
to the G.A.B.; 

 
6. Wisconsin Democracy Campaign, League of Women Voters, 

Common Cause of Wisconsin, Disability Rights of Wisconsin, and 
the Wisconsin Board for Persons with Developmental Disabilities 
for proposed elections, campaign finance, ethics, and lobbying 
rules. 

 
 

STATUS REPORT ON PENDING ADMINISTRATIVE RULE-MAKING 
 
I. Pending Rule-Making Not Subject to 2011 Act 21 
 
 Create 1.91 

 
  Relating to: Organizations Making Independent Disbursements 
 

Status:  See separate Memorandum for the August 2, 2011 Meeting.  
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 II. Pending Rule-Making Subject only to Act 21’s Revision of Legislative Approval 
 

The following rules are subject to several provisions of Act 21, but only as they relate to the new 
procedures for Legislative review because Legislative Council has already reviewed the 
following rules.   
 
 A. Repeal and Recreate Chapter 4 
 
 Relating to: Election Observers 
 

Status:  Board original action on August 27, 2008.  Final draft of Chapter 4 approved 
March 30, 2009 based upon comments from emergency rule proceedings.  Board 
reviewed the rule and took renewed action on September 13, 2010.  Emergency Rule 
was published on September 24, 2010.  Scope statement published and was approved 
by the Board at its October 11, 2010 meeting.  The final version of Chapter 4 was 
submitted to Legislative Council for review and returned.  A public hearing was held 
on December 13, 2010 at the Board’s meeting.  The rule awaits submittal to the 
Legislature before publication.  
 
B. Repeal and Recreation of Chapter 5 

 
 Relating to:   Security of Ballots and Electronic Voting Systems 
 

Status:  Board original action on May 5, 2008.  Legislative Council review complete.  
Public Hearing held November 11, 2008 and some additions may be necessary.  The 
Legislative Report for Chapter 5 will be submitted after the Board considers an  
additional provision to the chapter at the October 5, 2009 and now November 9, 2009  
meetings.  These additions resulted from public comments.  Additions approved by the  
Board at the November 9, 2009 meeting.  Legislative Report will be submitted and 
upon return, publication.   
 
C. Revise 6.05 

 
  Relating to: Filing Campaign Finance Reports in Electronic Format 
 

Status:  Board original action on March 30, 2009.  Scope statement published.  
Legislative Council Report back June 25, 2009.  Need to make revisions suggested by 
Legislative Council and publish Notice of Hearing.  Thereafter, submittal to 
Legislature. 
 
D. Repeal 21.01, 21.04 and Revise 20.01 

    
 Relating to: 21.01—filing of all written communications and documents intended for  
    former Ethics Board 

    21.04—transcripts of proceedings before former Ethics Board 
    20.01—procedures for complaints before former Elections Board 
  Status: Board original action on January 28, 2008.  Legislative Council review 

complete.  No public hearing necessary as processing as 30 day notice rule-making and 
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no petition for public hearing was filed.  These rules are ready for completion of 
legislative report and submittal to Legislature.  Thereafter, publication. 

 
  E. Creation of Chapter 22 
 
  Relating to: Settlement of Certain Campaign Finance, Ethics, and Lobbying 

Violations 
 

Status:  Board original action on June 9, 2008.  Final draft of Chapter 22 approved 
March 30, 2009.  Submitted to Legislative Council and report has been returned.  
Revisions made and Notice of Public Hearing published.  Public Hearing held July 28, 
2009 and reviewed by Board at the August 10, 2009 meeting.  Legislative Report will 
be submitted and upon return, publication. 
 

 III. Pending Rule-Making Subject Act 21’s Limitation of Rule-Making Authority,  
  Economic Impact Analyses, and Revision of Legislative Approval 
 

The following rules are subject to several provisions of Act 21, including the limitations on rule-
making authority, requirement to submit an economic impact analysis, and the new procedures 
for Legislative review because the following rules have not yet been submitted to Legislative 
Council for review. 
 

  A. Revise 6.02 
 
  Relating to:  Registration Statement Sufficiency. 
 

Status:  Board original action on March 30, 2009.  Scope statement submitted for 
publication.  Draft rule approved by the Board at the December 17, 2009 meeting. Must 
complete economic analysis and submit and the rule to the Legislative Council for 
review to continue rule-making process to clarify sufficiency standards.  Likely will 
complete with 30 day notice rule-making, which will not require a public hearing 
before submittal to the Governor and then the Legislature (unless someone petitions for 
a hearing.) 

 
  B. Revise 6.04 
 
  Relating to:  Filing Documents by FAX or Electronic Means 
 

Status:  Board original action on March 30, 2009.  Scope statement submitted for 
publication.  Draft rule approved by the Board at the December 17, 2009.  Must 
complete economic analysis and submit it and the rule to the Legislative Council for 
review to continue rule-making process to clarify electronic filing requirements.  Likely 
will complete with 30 day notice rule-making, which will not require a public hearing 
before submittal to the Governor and then the Legislature (unless someone petitions for 
a hearing.) 
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  C. Creation of Chapter 13 
 
  Relating to: Training Election Officials 
 

Status:  Board original action on January 28, 2008.  Scope statement published on 
October 30, 2010.  Board approved draft rule at the August 10, 2009 meeting.  Must 
now complete economic impact analysis and submit it and the draft rule to Legislative 
Council for review.  Thereafter, if not doing 30 day notice rule-making, will need 
public hearing and before approval by the Governor and submittal to Legislature. 
 
D. Creation of Chapter 26 

 
  Relating to: Contract Sunshine 
 

Status:  Board original action at the July 21-22, 2010 meeting, at which the Board 
approved the scope statement.  Staff published the scope statement.  Proposed rule 
approved by the Board at the August 30, 2010 Board meeting.  On September 10, 2010, 
staff distributed the rule to all agencies for preview and comment.  Staff must now 
complete an economic impact analysis and submit it to Legislative Council for review.  
Likely will proceed with a public hearing upon return of the rule from Legislative 
Council.  Then submit it for approval by the Governor before submission to the 
Legislature for review. 

 
 IV: Pending Rule-Making Subject to Act 21’s Gubernatorial Approval, Limitation of  
  Rule-Making Authority, Economic Impact Analyses, and Revision of Legislative  
  Approval 
 

The following rules are subject to all provisions of Act 21, including the limitations on rule-
making authority, requirement to submit an economic impact analysis, gubernatorial approval of 
the scope statement and final draft rule, and the new procedures for Legislative review because 
the Statements of Scope for the following rules have not yet been published. 
 
Economic impact analyses must be completed for all of the following rules, but staff is only 
authorized to begin work on that after the Board has approved the Statement of Scope. 
 
 A. Revise 1.10 
 
 Relating to: Registration by Nonresident Committees and Groups 
 

Status:  Board original action on May 5, 2008.  Scope statement approved at August 
10, 2009 meeting, which now must be submitted to the Governor for approval before 
publishing with the Legislative Reference Bureau.  The scope statement must return to 
the Board for approval before staff can continue the rule-making process to revise title 
of 1.10.  Likely will complete with 30 day notice rule-making, which will not require a 
public hearing before approval of the Governor and submittal to Legislature (unless 
someone petitions for a hearing.) 
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  B. Revise 1.15 
 
 Relating to: Filing Reports of Late Campaign Activity (Postmarked Reports) 
 

Status:  Board original action on March 30, 2009.  Scope statement approved at August 
10, 2009 meeting, which must now be submitted to the Governor for approval before 
publishing with the Legislative Reference Bureau.  The scope statement must return to 
the Board for approval before staff can continue the rule-making process to remove two 
references to postmarked reports.  Likely will complete with 30 day notice rule-making, 
which will not require a public hearing before approval by the Governor and submittal 
to Legislature (unless someone petitions for a hearing.) 

 
  C. Revise 1.20 
 
 Relating to: Treatment and Reporting of In-Kind Contributions 
 

Status:  Board original action on May 5, 2008.  Scope statement approved at August 
10, 2009 meeting, which must now be submitted to the Governor for approval before 
publishing with the Legislative Reference Bureau.  The scope statement must return to 
the Board for approval before staff can continue the rule-making process to remove a 
reference to an old form, Schedule 3-C, that is no longer necessary due to the 
implementation of CFIS.  Likely will complete with 30 day notice rule-making, which 
will not require a public hearing before approval by the Governor and submittal to 
Legislature (unless someone petitions for a hearing.) 

 
  D. Create 1.21 
 
  Relating to: Treatment of Joint Account Contributions 
 

Status:  Board original action on June 9, 2008.  Scope statement approved at August 
10, 2009 meeting, which must now be submitted to the Governor for approval before 
publishing with the Legislative Reference Bureau.  The scope statement must return to 
the Board for approval before staff can continue the rule-making process to create a 
rule addressing treatment of contributions from joint accounts.  Upon approval of the 
scope statement by the Board, staff can begin to draft a rule and will return to the Board 
for approval.  Likely will complete with 30 day notice rule-making, which will not 
require a public hearing before approval by the Governor and submittal to Legislature 
(unless someone petitions for a hearing.) 

 
  E. Revise 1.26 
 
  Relating to:   Return of Contribution 
 

Status:  Board original action on May 5, 2008.  Scope statement approved at August 
10, 2009 meeting, which must now be submitted to the Governor for approval before 
publishing with the Legislative Reference Bureau.  The scope statement must return to 
the Board for approval before staff can continue the rule-making process to correct 
grammatical error.  Likely will complete with 30 day notice rule-making, which will 
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not require a public hearing before approval by the Governor and submittal to 
Legislature (unless someone petitions for a hearing.) 

 
  F. Revise 1.28 
 
  Relating to: Scope of Regulated Activity 
 

Status:  See separate Memorandum for the August 2, 2011 meeting. 
 
  G. Revise 1.43 
 
  Relating to:  Referendum-related activities by committees; candidate-related 

activities by groups. 
 

Status:  Board original action on May 5, 2008.  Scope statement approved by the 
Board at the August 10, 2009 meeting, but must now be submitted to the Governor for 
approval before publishing with the Legislative Reference Bureau.  The scope 
statement must return to the Board for approval before staff can continue the rule-
making process to remove 1.43(2)(a) as the law no longer requires listing all candidates 
supported and s. 11.05(4), Stats., allows one registration statement.  Likely will 
complete with 30 day notice rule-making, which will not require a public hearing 
before approval by the Governor and submittal to Legislature (unless someone petitions 
for a hearing.) 

 
  H. Revise 1.85 and 1.855 
 
  Relating to: Conduit Registration and Reporting Requirements; Contributions from 

Conduit Accounts 
 

Status:  Board original action on October 6, 2008.  Scope statement approved at 
August 10, 2009 meeting, which must now be submitted to the Governor for approval 
before publishing with the Legislative Reference Bureau.  The scope statement must 
return to the Board for approval before staff can continue the rule-making process to 
harmonize certain portions of these rules with current law and new CFIS system.  
Likely will complete with 30 day notice rule-making, which will not require a public 
hearing before approval by the Governor and submittal to Legislature (unless someone 
petitions for a hearing.) 
 

  I. Create 1.90 
 
  Relating to: MCFL Corporation Registration and Reporting Requirements 
 

Status:  Board original action August 27, 2008.  Scope statement approved by the 
Board at the December 17, 2009 meeting.  Draft rule was approved by the Board at the 
March 23-24, 2010 meeting.  The scope statement must now be submitted to the 
Governor for approval before publishing with the Legislative Reference Bureau.  The 
scope statement must return to the Board for approval before staff can continue the 
rule-making process.  Will likely have to hold public hearing, so following submittal to 
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Legislative Council will hold public hearing and then submittal to Governor for 
approval and Legislature before publication. 

 
  J. Revise Chapter 3 

 
 Relating to: Voter Registration, HAVA Checks 
 

Status:  Board original action August 27, 2008.  Must draft scope statement, which 
must now be submitted to the Governor for approval before publishing with the 
Legislative Reference Bureau.  The scope statement must return to the Board for 
approval before staff can continue the rule-making process to make further revisions to 
Chapter 3 regarding voter registration and HAVA checks.  Likely will complete with 
30 day notice rule-making, which will not require a public hearing before approval of 
the Governor and submittal to Legislature (unless someone petitions for a hearing.) 

 
  K. Revise 3.01(6) and 12.01(2) 
 
  Relating to: Election Cycle Period for SRD and Municipal Clerk Training 
 

Status:  Board original action August 30, 2010.  Scope Statement was approved by the 
Board at the August 30, 2010 meeting and must now be submitted to the Governor for 
approval before publishing with the Legislative Reference Bureau.  The scope 
statement must return to the Board for approval before staff can continue the rule-
making process to change the election cycle for special registration deputy and 
municipal clerk training so that the cycle begins on January 1 of an even-numbered 
year and continues through December 31 of the following odd-numbered year.  Likely 
will complete with 30 day notice rule-making, which will not require a public hearing 
before approval by the Governor and submittal to Legislature (unless someone petitions 
for a hearing.) 

 
  L. Revise 6.03 
 
  Relating to: Assistance by Government Accountability Board Staff 
 

Status:  Board original action on March 30, 2009. Scope statement approved by the 
Board at the December 17, 2009 meeting, but must now be submitted to the Governor 
for approval before publishing with the Legislative Reference Bureau.  The scope 
statement must return to the Board for approval before staff can continue the rule-
making process to update statutory citations with new statutes post 2007 Act 1.  Likely 
will complete with a statutory procedure that will not require a public hearing before 
approval by the Governor and submittal to Legislature. 
 

  M. Revise Chapter 7 
 
  Relating to: Approval of Electronic Voting Equipment 
 

Status:  Board original action on May 5, 2008.  Division Administrator Robinson 
establishing a committee to make recommendations.  Must draft scope statement, 
which must now be submitted to the Governor for approval before publishing with the 
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Legislative Reference Bureau.  The scope statement must return to the Board for 
approval before staff can continue the rule-making process.  Will require public 
hearing, so following submittal to Legislative Council will have public hearing before 
approval by the Governor and submittal to Legislature. 

 
  N. Revise 9.03 
 
  Relating to: Voting Procedures for Challenged Electors 
 

Status:  Board original action on May 5, 2008.  Scope statement approved by the 
Board at the December 17, 2009 meeting, but must now be submitted to the Governor 
for approval before publishing with the Legislative Reference Bureau.  The scope 
statement must return to the Board for approval before staff can continue the rule-
making process to remove a reference to lever voting machines.  Likely will complete 
with statutory procedure that will not require a public hearing before approval by the 
Governor and submittal to Legislature. 

 
  O. Revise 12.01(2)  See 3.01(6) above. 
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MEMORANDUM 

 
 
DATE: For the August 2, 2011 Meeting 
 
TO: Members, Wisconsin Government Accountability Board 
 
FROM: Kevin J. Kennedy 
  Director and General Counsel 
  Government Accountability Board 
 

Prepared by: 
 

 Shane W. Falk, Staff Counsel 
 
SUBJECT: Status--Promulgation of Amended ch. GAB §1.28(3)(b), Wis. Adm. Code 

 
Introduction: 
  
This Memorandum is provided to the Board for informational purposes only and no immediate 
action is recommended or necessary. 
 
The proposed Statement of Scope, Notice of Proposed Order Adopting Rule, and proposed 
Notice of Hearing was approved by the Board at the March 22-23, 2011 meeting; however, 
staff’s work on the permanent rule was subject to any new rule-making procedures adopted by 
the Legislature.  Also at the same meeting, the Board directed staff to seek all available 
extensions of EmR 1049 (GAB 1.28) from the Joint Committee for Administrative Rules.   
 
Emergency Rule 1049 (GAB 1.28) was adopted by the Board at the December 22, 2010 
meeting and published on January 7, 2011.  This Emergency Rule was effective for 150 days 
and would have expired at the end of the day on June 5, 2011.  A public hearing occurred on 
Emergency Rule 1049 (GAB 1.28) on February 16, 2011, with only Attorney Matt O’Neil 
reasserting the same written comments the Board received at its December 22, 2010 meeting.  
Litigation is pending and the Wisconsin Supreme Court continues an injunction of the 
permanent Rule 1.28 that was effective on August 1, 2010, expanding the definition of political 
purpose.  Upon advice of DOJ counsel the Board adopted an Emergency Rule 1.28 to remove 
the second sentence of Rule 1.28(3)(b). 

 
On May 6, 2011, staff delivered a request to the Joint Committee for Review of Administrative 
Rules seeking to extend EmR 1049 (GAB 1.28) for 60 days.  JCRAR revised the request in 
executive session on June 2, 2010, voting unanimously to grant the 60 day extension.  The 
Emergency Rule is scheduled to expire at the end of the day on August 4, 2011.  Pursuant to 
the Board’s direction from the March 22-23, 2011 meeting, staff delivered a request to JCRAR  
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on July 14, 2011, seeking to extend EmR 1049 (GAB 1.28) for the second and final 60 day 
period.  This request is scheduled to be considered in a JCRAR executive session on July 20.  
If the extension is granted, this will at least extend the Emergency Rule past the September 6, 
2011 oral arguments before the Wisconsin Supreme Court. 

 
The Supreme Court was originally scheduled to hear oral arguments on challenges to 
permanent Rule GAB 1.28, effective August 1, 2010, in March 2011 with an expected decision 
prior to the expiration of the Emergency Rule 1049 (GAB 1.28); however, the Supreme Court 
canceled oral the Spring oral arguments and only recently rescheduled them to occur on 
September 6, 2011.  Since the Emergency Rule 1049 (GAB 1.28) was likely to expire prior to 
oral arguments or a decision by the Supreme Court, DOJ counsel advised staff that the Board 
should proceed with permanent rule-making.  However, in the interim, 2011 Act 21 (as 
amended by 2011 Act 32) was adopted, which significantly altered the administrative rule-
making procedure as is more fully explained in a separate Memorandum to the Board for the 
August 2, 2011 meeting. 
 
Status: 

 
Pursuant to the new administrative rule-making procedures prescribed by 2011 Act 21 (as 
amended by 2011 Act 32) and a communication outlining the gubernatorial procedures from 
the Governor’s Chief Legal Counsel, staff submitted a Statement of Scope for the proposed 
permanent Rule 1.28 to the Governor’s office on July 14, 2011.  This submission in its entirety 
follows this Memorandum.  At the time of preparing this Memorandum, staff had not yet 
received a written rejection or approval from the Governor.   

 
A memo released by the Department of Administration on July 19, 2011 notes that the 
Governor’s office intends to reject or approve statements of scope and proposed administrative 
rules in writing within a few days of submission, unless further follow up with an agency is 
needed for more complex rules.   The same memo from DOA advises that the Governor 
intends to issue an Executive Order that will provide more comprehensive guidance on the new 
rule-making procedures. 
 
Upon receipt of an approval by the Governor, staff will submit the Statement of Scope to the 
Legislative Reference Bureau for publication in the Administrative Register.  Staff hopes to 
have the Statement of Scope before the Board for approval at its September 12, 2011 meeting, 
assuming the Governor’s written approval arrives soon and staff can meet the publication 
deadline for the Register such that the Statement of Scope has been in the Register for at least 
10 days before the meeting.  
 
Technically, staff is prohibited from any activities on the proposed rule until after the Board 
approves the Statement of Scope; however, since this is permanent rule mirrors an Emergency 
Rule already in effect and since the Board approved the form of both the Emergency Rule and 
proposed permanent rule prior to the effective date of Act 21, perhaps the Board may also re-
affirm the proposed rule at the September 12, 2011 meeting, so that staff may then complete an 
economic impact analysis and submit both it and the proposed rule to the Legislative Council 
for review. 

99



100



101


