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Room 300, Southeast
State Capitol Building
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Agenda
Open Session

Tuesday, November 11, 2008 Page #
9:30 A.M.
A. Call to order.
B. Director’s report of appropriate notice of meeting.
C. Approval of minutes of previous meeting. 1
See accompanying minutes
D. Public hearing on administrative rules. 7
1. GAB Chapter 4, Election Observers
2.  GAB Chapter 5, Ballot and Electronic VVoting System Security
E. Public comment.
Break
F. Use of blind trusts by state public officials. 26
G. Proposed administrative rule defining scope campaign finance regulation,
GAB 1.28. 40
H. Review of select former State Elections Board operating procedures,
opinions and rules related to: 49
1. Training and Selecting Election Officials
2. Duties and Responsibilities of Campaign Treasurers
l. Review of select former State Ethics Board operating procedures,
opinions and guidelines related to: 53
1. Local Officials - Conflicts of Interest
2. Local Officials - Acceptance of Items
3. Local Officials - Other
J. Director’s Report. 63

Elections Division Report — election administration and SVRS

The Government Accountability Board may conduct a roll call vote, a voice vote, or otherwise decide to
approve, reject, or modify any item on this agenda.
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Ethics and Accountability Division Report — campaign finance, state official
financial disclosure, lobbying registration and reporting, contract sunshine

Office of General Counsel Report — general administration and orders

K. Adjourn to closed session to consider written requests for advisory opinions
and the investigation of possible violations of Wisconsin’s lobbying law,
campaign finance law, and Code of Ethics for Public Officials and Employees
pursuant to the following statutes:

5.05 (6a) and [The Board’s deliberations on requests for advice under the

19.85 (1) (h) ethics code, lobbying law, and campaign finance law shall be
in closed session],

19.85 (1) (9) [The Board may confer with legal counsel concerning
litigation strategy],

19.851 [The Board’s deliberations concerning investigations of any

violation of the ethics code, lobbying law, and campaign
finance law shall be in closed session],

The Government Accountability Board has scheduled its next meeting for
Wednesday, December 17, 2008 at the Risser Justice Center, Room 150, 120 Martin
Luther King Jr. Boulevard, Madison, Wisconsin beginning at 9:30 a.m.

The Government Accountability Board may conduct a roll call vote, a voice vote, or otherwise decide to approve,
reject, or modify any item on this agenda
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Open Session Minutes

Summary of Significant Actions Taken Page
A. Approved two and denied two applications for WECF grants. 3
B. Declined to permit the use of blind trusts by state public officials. 4
C. Decided to act on proposed rule on definition of “political purposes” at its

November 2008 meeting. 4
D. Requested that staff draft a policy on communications about investigations for

review at its December meeting. 4
E. Reaffirmed five former Elections Board formal opinions and two administrative

rules relating to conduits. 4

F. Reaffirmed twelve former Elections Board formal opinions and two administrative
rules relating to corporations and PACs, declined to affirm one formal opinion
relating to corporations and PACs., and held one formal opinion relating to
corporations and PACs for further review. 4

G. Reaffirmed two former Elections Board formal opinions relating to earmarking. 4
H. Reaffirmed one former Elections Board formal opinion relating to joint fundraising. 4

I.  Approved 2009-2011 biennial budget request. 5

Present: Judge Thomas Cane, Judge Michael Brennan, Judge Victor Manian, Judge
Gordon Myse, Judge Gerald Nichol

Absent: Judge William Eich

Staff present: Kevin Kennedy, Jonathan Becker, Nat Robinson, Rich Bohringer, George
Dunst, Sharrie Hauge, Ross Hein and Kyle Richmond
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A.

Call to order

Chairman Cane called the meeting to order at 9:33 a.m.

Director’s confirmation of appropriate notice of meeting

The G.A.B. Director informed the Board that a proper notice of meeting was given for
the meeting.

Approval of Minutes of Previous Meeting.

MOTION: Approve the minutes of the August 27 and 28, 2008, Government
Accountability Board meeting. Moved by Nichol, seconded by Manian. Motion carried.

Public Comment

1.

Mary Wilson, League of Women Voters of United State president, appeared to
comment about election preparations in the United States and in Wisconsin.

Barbara Burton, Waukesha, appeared to comment about voter fraud in Wisconsin
and the role of the G.A.B.

Ardis Cerney, Pewaukee, appeared to comment about voter fraud in Wisconsin
and the role of the G.A.B.

Mary Ann Hanson, Brookfield, appeared to comment about voter fraud in
Wisconsin and the role of the G.A.B.

Nancy Priebe, Pewaukee, appeared to comment about entertainment being
presented in voting areas during the November 4, 2008, election.

Andrea Kaminski, League of Women Voters of Wisconsin, appeared to comment
about a Milwaukee Police Department report on the 2004 election.

Mike McCabe, Wisconsin Democracy Campaign, appeared to comment about the
staff memo to the Board about GAB 1.28 relating to the definition of “political
purposes.” Materials related to this topic can be found on page 18 of the G.A.B.
meeting packet for the October 6, 2008 meeting.

Mike Wittenwyler, Association of Wisconsin Lobbyists, appeared to comment
about the staff memo to the Board about GAB 1.28 relating to the definition of
“political purposes.” Materials related to this topic can be found on page 18 of the
G.A.B. meeting packet for the October 6, 2008 meeting.

Jay Heck, Common Cause in Wisconsin, appeared to comment about the staff
memo to the Board about GAB 1.28 relating to the definition of “political
purposes.” Materials related to this topic can be found on page 18 of the G.A.B.
meeting packet for the October 6, 2008 meeting.
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10.  John Washburn, Germantown, appear to comment about the application of § 7.23
Stats. — Maintenance of Electronic Voting Records. Materials related to this topic
were presented to the Board by a memorandum at the meeting.

Hearing no objections, the Chairman called a recess at 11:25 a.m. and reconvened the meeting at
11:45 a.m.

E. Wisconsin Election Campaign Fund Grants
(presented by Jonathan Becker and Richard Bohringer)

1. Justin Krueger
MOTION: Approve WECF grant to Krueger. Moved by Nichol, seconded by
Manian. Motion carried. Board members agreed to permit Mr. Krueger to use
contributions received after primary in order to qualify, because of his contention
that staff failed adequately to communicate requirements.
The Chairman requested that the record show that the decision to make the grant
was based on individual circumstances and that this approval is not to be viewed
as a precedent.

2. Corrine Weismueller

MOTION: Deny WECF grant to Wiesmueller . Moved by Myse, seconded by
Nichol. Motion carried.

3. Shirl LaBarre

MOTION: Deny WECF grant to LaBarre. Moved by Myse, seconded by
Brennan. Motion carried.

4, Kent Muschinske

MOTION: Approve WECF grant to Muschinske. Moved by Myse, seconded by
Nichol. Motion carried.

F. My Vote Performs

The Board reviewed plans with Pegi Taylor for performance art to be presented at selected
polling places in Milwaukee during the November 4, 2008 election. The Board took no action.

Hearing no objections, the Chairman called a recess at 12:55 p.m. and reconvened the meeting at
1:29 p.m.

G. Blind Trusts
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MOTION: Decline to permit state public officials to be relieved of statutory financial
reporting requirements by establishing a blind trust, and require disclosure of all
investments by officials who have established a blind trust in their next report, due the
April 30, 2009. Moved by Nichol, seconded by Myse.

Roll call vote: Brennan: Aye Cane: Aye
Manian: Aye Myse: Aye
Nichol: Aye

Motion carried, 5-0.
Proposed Administrative Rule Relating to Definition of “Political Purposes”
MOTION: Direct staff to incorporate the suggestions offered by Mr. McCabe and

submit a proposed draft for review at the November 11, 2008 Board meeting. Moved by
Myse, seconded by Manian.

Roll call vote: Brennan: Aye Cane: Aye
Manian: Aye Myse: Aye
Nichol: Aye

Motion carried, 5-0.
Policy on Communications about Investigations

By consensus, the Board requested that staff draft a policy on communications about
investigations for its review at its December 2008 meeting.

Review of Select Former Elections Board Administrative Rules, Operating
Procedures and Formal Opinions Related to:

1. Conduits

2. Corporations and Political Action Committees (PACs)
3. Earmarking

4. Joint Fundraising

MOTION: Approve staff recommendations for reaffirmation of all opinions and
administrative rules, with the exception of EIBd Op 74-18 which should be not be
reaffirmed, and EIBd Op 77-8, which should be held for further staff review. Moved by
Myse, seconded by Brennan. Motion carried.

Application of § 7.23 Stats. — Maintenance of Electronic VVoting Records

The Board took no action.

Elections Division Report
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(presented by Nathaniel E. Robinson)
Report received for information purposes only. The Board took no action.

Ethics & Accountability Division Report
(presented by Jonathan Becker)

Report received for information purposes only. The Board took no action.

Office of the General Counsel Report
(presented by Kevin J. Kennedy and Sharrie Hauge)

MOTION: Approve 2009-2011 biennial budget request. Moved by Myse, seconded by
Nichol. Motion carried.

K. Adjourn to closed session to consider written requests for advisory opinions and the
investigation of possible violations of Wisconsin’s lobbying law, campaign finance
law, and Code of Ethics for Public Officials and Employees; and confer with counsel
concerning pending litigation:

MOTION: Move to closed session pursuant to Sections 5.05(6a), 19.85(1) (c), (g), (h),
and 19.851 Wis. Stats., to consider written requests for advisory opinions, the
investigation of possible violations of Wisconsin’s lobbying law, campaign finance law,
and Code of Ethics for Public Officials and Employees; and confer with counsel
concerning pending litigation;. Moved by Nichol, seconded by Manian.

Roll call vote: Brennan: Aye Cane: Aye
Manian: Aye Myse: Aye
Nichol: Aye

Motion carried.

Hearing no objection, the Chairman called a recess at 3:10 p.m. The Board reconvened in closed
session beginning at 3:23 p.m.

Summary of Significant Actions Taken in Closed Session

A. Requests for Advice: Three items considered.

B. Investigations: Fourteen items considered; ten items closed.

The meeting adjourned at 6:02 p.m.

HiH
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The next meeting of the Government Accountability Board is scheduled for 9:30 a.m., Tuesday,
November 11, 2008, in Room 201 Southeast of the State Capitol, Madison, Wisconsin.

October 6, 2008 Government Accountability Board meeting minutes prepared by:

Kyle R. Richmond, Public Information Officer Date

October 20, 2008

October 6, 2008 Government Accountability Board meeting minutes certified by:

Judge Michael Brennan, Board Secretary Date
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KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM

DATE: For November 11, 2008 Meeting

TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Director and General Counsel

SUBJECT: Public Hearing on Proposed Administrative Rules relating to Election Observers,
GAB Chapter 4, and Ballot and Electronic Voting System Security, GAB Chapter 5

A public hearing has been scheduled on two sets of administrative rules adopted by the
Government Accountability Board. The first set of rules are emergency rules currently in effect
regulating the conduct of election observers. A public hearing is required when an agency
adopts emergency administrative rules. §227.24 (4), Wis Stats. The second set of rules are
permanent rules delineating procedures to ensure the security of ballots and electronic voting
equipment. A public hearing is required for administrative rules when a petition is received from
25 natural persons who will be affected by the rule. §227.16 (10(e), Wis. Stats.

The purpose of the hearing is to enable the Board to receive additional input from the public on
the proposed rules. The Board may choose to modify the rules based on the input received from
the public at the hearing.

The conduct of the hearing is specified in §227.18, Wis. Stats. The Board shall explain the
purpose of the hearing and describe how testimony will be received. At the beginning of the
hearing, the Board shall present a summary of the factual information on which the rule is based,
including information from advisory committees, informal conferences and consultations. Each
interested person shall be afforded the opportunity to present facts views or arguments in writing
and orally. The agency is also required to keep a record of the hearing.

Copies of the public hearing notices for the proposed rules accompany this memorandum. A
brief description of the background of the rules is set out below.

GAB Chapter 4 — Election Observers

This set of rules was adopted by the Board at its August 27, 2008 meeting. The Board directed
the staff promulgate the rules as emergency rules so the rules would be in effect for the
November 4, 2008 election. The Board’s motion also directed the promulgation of the rules as
permanent rules. The staff memorandum presenting the proposed rules for the Board’s
consideration is set out beginning at page 40 of the August 27, 2008 Government Accountability
Board Meeting materials.



The rules were developed by staff and vetted through a committee of county clerks, municipal
clerks and representatives of groups that station observers at the polling place. Public comment
was provided on the proposed rules at the August 27, 2008 Board meeting. The rules were
published as emergency rules on September 26, 2008. They will remain in effect until February
23, 2009.

The staff has received one objection to the proposed rules. This objection was raised by Joe
Mikolajczak, who objected to the 6 foot rule limiting how close an observer may be stationed.
Mr. Mikolajczak contacted our office through his state senator to discuss his concerns. A copy
of my letter to Mr. Mikolajczak accompanies this memorandum. Mr. Mikolajczak also
petitioned the Waukesha County District Attorney seeking action under §5.08, Wis. Stats., to halt
the implementation of the rule with respect to the 6 foot rule.

I have discussed Mr. Mikolajczak’s concerns with the Waukesha County District Attorney and
Bruce Landgraff in the Milwaukee District Attorney’s office along with Senator Jauch, Co-Chair
of the Legislative Joint Committee for the Review of Administrative Rules.

GAB Chapter 5 — Ballot and Electronic Voting System Security

This set of rules was adopted by the Board at its May 5, 2008 meeting. The Board directed the
staff promulgate the rules. The staff memorandum presenting the proposed rules for the Board’s
consideration is set out beginning at page 10 of the May 5, 2008 Government Accountability
Board Meeting materials. The rules were developed by staff and vetted through a committee of
county and municipal clerks. Public comment was provided on the proposed rules at the May 5,
2008 Board meeting.

The rules have been submitted to the Legislative Reference Bureau for review. A report has
been returned to the agency with suggested drafting modifications.

Paul Malischke submitted a petition for a public hearing on the proposed rules. The Board may
not proceed with promulgation of the rules until after the conduct of the hearing.



Notice of Hearing
Government Accountability Board

NOTICE IS HEREBY GIVEN that pursuant to sections 5.05 (1) (f) and 227.11 (2) (a), Stats.,
and interpreting section 7.41, Stats., the Government Accountability Board will hold a public
hearing to consider adoption of an emergency rule to repeal and recreate Chapter GAB 4, Wis.
Adm. Code, relating to observers at a polling place or other location where votes are being cast,
counted or recounted.

Hearing Information
The hearing will be held:

Date: November 11, 2008

Time: 9:30 a.m.

Location: Government Accountability Board Office
7 West Main Street

Madison, Wisconsin

Analysis Prepared by the Government Accountability Board
Statute interpreted

Section 7.41, Stats.

Statutory authority

Sections 5.05 (1) (), 5.93 and 227.11 (2) (a), Stats.

Explanation of agency authority

This rule repeals Chapter GAB 4, Observers, which interprets s. 7.41 of the Wisconsin Statutes,
as amended by 2005 Wisconsin Act 451. This rule recreates Chapter GAB 4, Election observers,
interpreting s. 7.41 of the Wisconsin Statutes — Public’s right to access. The board is empowered
by s. 7.41 (5), Stats., to promulgate rules consistent with the supervisory authority of a chief
inspector at any polling place on election day, regarding the proper conduct of individuals
exercising the right under s. 7.41, Stats., to readily observe all public aspects of the voting
process in an election. Existing Chapter GAB 4 (formerly Chapter EIBd 4), was adopted to
implement s. 7.39, Stats., relating to the appointment of election observers at polling places in a
municipality. Subsequent to the enactment of 5.7.39, Stats., the legislature enacted a much
broader statute, s.7.41, Stats., that expanded the class of persons who may observe the
proceedings at a polling place to include ”any member of the public.” Because any member of
the public has the right to observe merely by being present, appointment as an observer was no
longer necessary, thereby rendering s. 7.39, Stats., obsolete and necessitating its repeal.
Consequently, the legislature repealed s. 7.39, Stats., in 1999 Wisconsin Act 182. In 2005 Act



451, the Wisconsin Legislature expanded the number of locations at which observers had the
right to observe to include “the office of any municipal clerk whose office is located in a public
building on any day that absentee ballots may be cast in that office, or at an alternate site under s.
6.855 on any day that absentee ballots may be cast at that site for the purpose of observation of
an election and the absentee ballot voting process.” The Government Accountability Board now
needs to promulgate a new rule implementing the new, amended s. 7.41, Stats., by setting forth
standards of conduct applicable to persons who are present at a polling place, or elsewhere, for
the purpose of observing all public aspects of an election, including voting, and the counting and
canvassing of ballots.

Related statute or rule

Sections 5.35 (5), 7.37 (2) and 12.13 (3) (x), Stats., relating to maintaining order at the polling
place, and other locations where observation of the public aspects of the voting process is taking
place, and enforcing compliance with the lawful commands of the inspectors at the polling place.

Plain language analysis

This rule repeals and recreates rule chapter GAB 4, relating to observers and observation of the
public aspects of the voting process at polling places and other locations where observation of
the public aspects of the voting process is taking place.

Comparison with federal regulations

Observers and observation of the voting process is a matter of state regulation, not federal
regulation. Consequently, no federal legislation or regulation applies to observers in Wisconsin
or any other state.

Comparison with rules in adjacent states

The States of Illinois, lowa, Michigan and Minnesota all have legislation that allows persons to
observe at the polling places in that state, but none of those states allows any member of the
public to show up at a polling place and observe because each of those states requires
prospective observers to register with the municipal clerk before the election and receive
authorization to observe.

Summary of factual data and analytical methodologies

Adoption of the rule was not predicated on any factual data or analytical methodologies, but on
observation eliminating provisions of the former Ethics Board’s and Elections Board’s rules that
were inconsistent with the provisions or intent of the new law merging those agencies into the
new Government Accountability Board.

Analysis and supporting documents used to determine effect on small business

10



Preparation of an economic impact report is not required. The Government Accountability
Board does not anticipate that the repeal and recreation of the described provisions will have an
economic impact.

Small Business Impact

The creation of this rule does not affect business.
Fiscal Estimate

The creation of this rule has no fiscal effect.
Agency Contact Person

Michael Haas

Staff Counsel, Government Accountability Board
17 West Main Street, P.O. Box 2973

Madison, Wisconsin 53701-2973

Phone 608—266—2094

Submission of Written Comments

Comments may be submitted to the Government
Accountability Board, 17 West Main Street, P.O. Box 2973,
Madison, W1 53701-2973; (elections.state.wi.us)

Text of Proposed Rule

SECTION 1. Chapter GAB 4, Observers, is repealed.
SECTION 2. Chapter GAB 4, Election Observers, is recreated to read:

Election Observers
GAB 4.01 Observers at the polling place.
(1) In this chapter:

(a) “Board” means the Government Accountability Board.

(b) “Chief inspector” means the chief inspector at a polling place, under s. 7.30 (6) (b), Stats., or
the election official that the chief inspector designates to carry out the responsibilities of the
chief inspector under this chapter.

(c) “Clerk” means the municipal or county clerk, the executive director of the board of election
commissioners, or the official designated by the clerk or director to carry out the election
responsibilities under this chapter.

(d) “Communications media” has the meaning given in s. 11.01(5), Stats.

(e) “Electioneering” has the meaning given in s. 12.03 (4), Stats.

11



(F) “Member of the public” means any individual who is present at any polling place, or in the
office of any municipal clerk whose office is located in a public building on any day that
absentee ballots may be cast in that office, or at an alternate site under s. 6.855, Stats., on any
day that absentee ballots may be cast at that site, for the purpose of observation of an election or
the absentee ballot voting process, excluding a candidate appearing on the ballot at that polling
place or a registered write-in candidate, for an office voted on at that

polling place or other location.

(9) “Public aspects of the voting process” means the election activities that take place at a polling
place, or other observation location, that includes waiting in line to vote by inspectors, the
election day registration process, the recording of electors under s. 6.79 Stats., the elector’s
receipt of a ballot, the deposit of the ballot into the ballot box, a challenge to an elector’s right to
vote, the issuing of a provisional ballot, and the counting and reconciliation process.

(2) Any member of the public intending to exercise the right to observe an election under s. 7.41,
Stats., shall notify the chief inspector of that intent upon entering the voting area of a polling
place. The observers shall sign a form acknowledging they understand the applicable rules and
will abide by them. The observers shall also list their full name, street address and municipality,
and the name of the organization or candidate the observer represents, if any, on the form. The
inspector shall attach the form to the Inspectors’ Statement, EB—104. The chief inspector shall
provide the observer with a name tag supplied by the board which reads “Election Observer.”
Observers shall wear this name tag at all times when they are inside the polling place.

(3) To ensure the orderly conduct of the election, the chief inspector may reasonably limit the
number of observers representing a particular organization or candidate.

(4) The chief inspector shall direct the observer to an area of the polling place designated by the
chief inspector as an observation area.

(5) The observation area shall be situated to enable observers to observe all public aspects of the
voting process during the election. When physically feasible within the polling place, the
observation area shall be not less than 6 feet nor more than 12 feet from the table at which
electors are announcing their name and address and being issued a voter number. If observers are
unable to hear the electors stating their name and address, the poll workers shall repeat the name
and address. If necessary to ensure all public aspects of the process are readily observable, the
chief inspector shall set up additional observation areas near the election-day registration table
and area where elector challenges are handled.

(6) Observers shall comply with the chief inspector’s lawful commands or shall be subject to
removal from the polling place.

(7) All of the observers’ questions and challenges shall be directed to the chief inspector.
(8) Upon receiving a challenge to a voter’s ballot at the polling place, the chief inspector shall

follow the challenge procedure in Chapter GAB 9, Wis. Adm. Code. The challenge shall be
recorded on the Challenge Documentation Form, EB—104c.

12



(9) If any observer engages in any loud, boisterous, or otherwise disruptive behavior that, in the
opinion of the chief inspector, threatens the orderly conduct of the election or interferes with
voting, the chief inspector shall warn the offending observer(s) that such conduct shall cease or
the observer shall have to leave the polling place

(10) If, after receiving the warning provided in sub. 9, the offending observer does not cease the
offending conduct, the chief inspector shall order the offending observer to depart the polling
place. If the offending observer declines or otherwise fails to comply with the chief inspector’s
order to depart, the chief inspector shall summon local law enforcement to remove the offending
observer.

(11) While in the polling place, observers shall keep conversation to a minimum and shall try to
conduct whatever conversation is necessary at a low enough volume to minimize distraction to
electors and to the election inspectors and any other election officials. Failure to adhere to this
subsection shall result in a warning under sub. 9 and, if the conduct continues, removal under
sub. 10.

(12) Observers shall be permitted to view the poll lists, excluding the confidential portions of the
lists maintained under ss. 6.35 (4) and 6.79 (6), Stats., as long as doing so does not interfere with
or distract electors under s. 5.35 (5) Stats. Observers shall not be permitted to make a photocopy
or take photographs of the poll lists on election-day.

(13) Observers shall not be permitted to handle an original version of any official election
document.

(14) Observers shall not engage in electioneering as defined in s.12.03, Stats. If an observer
violates s. 12.03, Stats., the chief inspector shall issue a warning under sub. 9 and, if the conduct
continues, shall order the offending observer to depart the polling place or suffer removal under
sub. 10.

(15) Observers shall not use a cellular telephone or other wireless communication device inside
the voting area to make voice calls. Such use shall result in a warning under sub. 9 and, if the
conduct continues, shall result in removal under sub. 10. Text messaging and other non=audible
uses of such a device are permissible.

(16) Observers shall not engage in any conversation with election officials or other electors
concerning a candidate, party, or question appearing on the ballot. Such conversation constitutes
electioneering under s. 12.03, Stats., and shall result in a warning under sub. 9 and, if the conduct
continues, removal under sub. 10. The chief inspector may order that other conversation be
minimized if it is disruptive or interferes with the orderly conduct of the election.

(17) The restrictions on voter contact under sub. 16 shall not be construed to prevent any
observer from assisting an elector under s. 6.82, Stats., provided that the elector requests the
observer’s assistance, and provided that the assistance meets the other requirements of s. 6.82,
Stats., and the observer qualifies to provide assistance under that statute.
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(18) Observers shall not wear any clothing or buttons having the name or likeness of a candidate,
party, or referendum group appearing on the ballot or having text which describes, states, or
implies that the observer is a governmental official or has any authority related to the voting
process. Wearing such apparel at the polling place constitutes a violation of s. 12.03, Stats., and
shall result in a warning under sub. 9 and, if the observer refuses to comply with the chief
inspector’s order, shall result in removal under sub. 10.

(19) Observers may not use any video or still cameras inside the polling place while the polls are
open for voting. Failure to adhere to this subsection shall result in a warning under sub. 9 and, if
the conduct continues, removal under sub. 10.

(20) After the polls close, candidates are allowed to be present and the prohibition of video and
still cameras does not apply unless it is disruptive or interferes with the administration of the
election.

GAB 4.02 Observers at the municipal clerk’s office.

(1) Observers shall be permitted to be present at the municipal clerk’s office, provided the clerk’s
office is located in a public building, or an alternate site for absentee voting designated under s.
6.855, Stats., on any day that absentee ballots may be cast in the office.

(2) Observers shall conform their conduct to the requirements of s. GAB 4.01. The municipal
clerk shall exercise the authority of the chief inspector under s. GAB 4.01 to regulate observer
conduct.

(3) The clerk shall establish observation areas to allow observers to view all public aspects of the
absentee voting process. The observers need not be allowed behind the counter in the clerk’s
office.

(4) All of the observers’ questions shall be directed to the clerk.

(5) If any observer engages in any loud, boisterous, or otherwise disruptive behavior that, in the
opinion of the clerk, threatens the orderly conduct of the election or interferes with voting, the
clerk shall issue a warning under s. GAB 4.01 (9) and, if the observer does not cease the
offending conduct, order the observer’s removal under s. GAB 4.01 (10). (6) Observers may not
use any video or still camera inside the clerk’s office.

GAB 4.03 Observers at the central counting location.

(1) In a municipality using a central counting location under s. 5.86, Stats., observers shall be
permitted to be present at the central counting location.

(2) Observers shall conform their conduct to the requirements of s. GAB 4.01. The municipal

clerk shall exercise the authority of the chief inspector under s. GAB 4.01 to regulate observer
conduct.
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(3) The clerk shall establish observation areas to allow observers to view all public aspects of the
counting process.

(4) If any observer engages in any loud, boisterous, or otherwise disruptive behavior that, in the
opinion of the clerk, threatens the orderly conduct of the count, the clerk shall issue a warning
under s. GAB 4.01 (9) and, if the observer does not cease the offending conduct, order the
observer’s removal under s. GAB 4.01 (10).

(5) Observers shall be permitted to use a video or still camera inside the central count location
unless it is disruptive or interferes with the administration of the election.
(6) All of the observers’ questions and challenges shall be directed to the clerk.

GAB 4.04 Observers at absentee ballot canvass.

(1) In a municipality using a central absentee ballot canvass location under s. 7.52, Stats.,
observers shall be permitted to be present at the canvass location.

(2) Observers shall conform their conduct to the requirements of s. GAB 4.01. The board of
absentee ballot canvassers shall exercise the authority of the chief inspector under s. GAB 4.01
to regulate observer conduct.

(3) The board of absentee ballot canvassers shall establish observation areas to allow observers
to view all public aspects of the canvassing process.

(4) If any observer engages in any loud, boisterous, or otherwise disruptive behavior that, in the
opinion of the board of absentee ballot canvassers, threatens the orderly conduct of the count, the
board of absentee ballot canvassers shall issue a warning under s. GAB 4.01 (9) and, if the
observer does not cease the offending conduct, order the observer’s removal under s. GAB 4.01
(10).

(5) Observers shall be permitted to use a video or still camera inside the absentee canvass
location unless it is disruptive or interferes with the administration of the absentee ballot canvass.

(6) All of the observers’ questions and challenges shall be directed to the member of the board of
absentee ballot canvassers designated to receive questions and challenges.

GAB 4.05 Observers at absentee voting locations described in s. 6.875, Stats.

(1) One observer from each of the two political parties whose candidate for governor or president
received the greatest number of votes in the municipality, in the last general election, may
accompany the special voting deputies to absentee voting locations described in s. 6.875, Stats.
(2) Observers shall conform their conduct to the requirements of s. GAB 4.01. The special voting

deputies shall exercise the authority of the chief inspector under s. GAB 4.01 to regulate
observer conduct.
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(3) The special voting deputies shall establish observation areas to allow observers to view all
public aspects of the absentee voting process.

(4) If any observer engages in any loud, boisterous, or otherwise disruptive behavior that, in the
opinion of the special voting deputies, threatens the orderly conduct of the absentee voting
process, the special voting deputies shall issue a warning under s. GAB 4.01 (9) and, if the
observer does not cease the offending conduct, order the observer’s removal under s. GAB 4.01
(10).

(5) Observers shall not be permitted to use a video or still camera inside the voting location.
(6) All of the observers’ questions shall be directed to the special voting deputies.
GAB 4.06 Observers at a recount.

(1) Pursuant to s. 9.01 (1) (b) 11., Stats., the recount of any election shall be open to any
interested member of the public including candidates and their counsel.

(2) Observers shall conform their conduct to the requirements of s. GAB 4.01. The board of
canvassers shall exercise the authority of the chief inspector under s. GAB 4.01 to regulate
observer conduct.

(3) The board of canvassers may limit observers to a designated area, but the observers shall be
positioned so that they can see the poll lists and each individual ballot as it is counted. If there is
not room for all observers to view the ballots as they are being counted, visual preference shall
be given to the candidates or their representatives.

(4) If any observer engages in any loud, boisterous, or otherwise disruptive behavior that, in the
opinion of the board of canvassers, threatens the orderly conduct of the count, the board of
canvassers shall issue a warning under s. GAB 4.01 (9) and, if the observer does not cease the
offending conduct, order the observer’s removal under s. GAB 4.01 (10).

(5) Observers shall be permitted to use a video or still camera inside the recount location unless
it is disruptive or interferes with the administration of the election.

(6) All of the observers’ questions and challenges shall be directed to the member of the board of
canvassers designated to receive questions and challenges.

GAB 4.07 Communications media observers.
(1) Observers from communications media organizations shall identify themselves and the
organization they represent to the chief inspector upon arriving at the polling place. The

inspector shall record that information on the inspectors’ statement, EB—104.

(2) Communications media observers shall be permitted to use video and still cameras provided
there is no objection from the chief inspector or a voter who may be photographed and the
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cameras are not used in a manner that allows the observer to see or record how an elector has
voted.

GAB 4.08 Polling Place Accessibility Assessments.

(1) This section applies to disability advocates and other individuals authorized by the board to
assess the compliance of a polling place with s. 5.25 (4) (a), Stats.

(2) When practical, groups and individuals observing under this section shall notify the clerk at
least 24 hours in advance of their intent to assess polling place accessibility.

(3) Disability advocate observers shall be allowed out of the designated observation area to take
accessibility measurements to ensure compliance with polling place accessibility requirements
unless it is disruptive or interferes with the administration of the election.

(4) Disability advocate observers shall be allowed to take photos and video to document
compliance with the accessibility requirements unless it is disruptive or interferes with the
administration of the election.

(5) Disability advocate observers shall be allowed to wear shirts or name tags identifying
themselves as disability advocate observers.

(6) Election officials, including poll workers, shall facilitate the work of disability advocates in
making their accessibility assessments.
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Notice of Hearing Government Accountability Board CR 08-078

NOTICE IS HEREBY GIVEN that pursuant to ss. 5.05 (1)(f) and 227.11 (2) (a), Stats., and
pursuant to a written request from Paul Malischke and more than 35 other electors of Wisconsin,
the Government Accountability Board will hold a public hearing to consider adoption of a rule to
repeal and recreate Chapter GAB 5, Wis. Adm. Code, relating to ballot security.

Hearing Information

The public hearing will be held at the time and location shown below.

Date and Time Location

November 11, 2008 at 9:30 a.m. Board’s offices
201 W. Washington Avenue Madison

Analysis Prepared by the Government Accountability Board

Statutes interpreted
Sections 5.84, 5.86, 5.87, 5.90, 5.905, 5.91, 7.23, 7.51, and 9.01, Stats

Statutory authority
Sections 5.05 (1) (f), 5.93 and 227.11 (2) (a).

Explanation of agency authority

The Government Accountability Board’s rule on ballot security, under ss.7.23 and 7.51, Stats.,
has become outdated because of advances in technology and because of heightened
administrative and public concerns about ballot security in light of recent security and chain-of-
custody problems in elections both in Wisconsin and in other states. To address those concerns
and to update ballot security in Wisconsin, the Board proposes to repeal and recreate chapter
GAB 5, the ballot security rule.

Related statute or rule

Sections 5.66, 5.85, 5.86, 5.87, 5.90, 7.10, 7.15, 7.24, 7.37, 7.53, 9.01, and 12.13, Stats.

Plain language analysis

The proposed rule provides the requirements for maintaining the security of ballots that are cast
at an election and maintaining the integrity of the tabulation of those ballots in the canvass of an

election.

Comparison with federal regulations
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Federal law does not apply to the preparation, printing, or security of ballots. Federal law does
require that materials, including ballots, relating to any election in which a federal office is on
the ballot, must be preserved for not fewer than 22months.

Comparison with rules in adjacent states

Ilinois, lowa, Michigan, and Minnesota all statutorily require that after ballots have been
counted, they shall be secured in a sealed envelope or other container in such a manner that no
ballot may be removed without breaking the seal on that container. The ballots and other election
documents in those sealed containers are returned to the custody of the local election official
who will hold them until they may be destroyed under state and federal law. Generally, unlike
Wisconsin’s rule, the law in all four states provides for the retention of unused ballots until
destruction of all ballots is authorized by state and federal law.

Summary of factual data and analytical methodologies

Adoption of the rule was predicated on federal and state mandate rather than on any factual data
or analytical methodology.

Small Business Impact

The creation of this rule will have no effect on small business, nor any economic impact.
Fiscal Estimate

The creation of this rule has no fiscal effect.

Submission of Written Comments

Written comments should be sent to the Government Accountability Board, 17 West Main
Street, P.O. Box 2973, Madison, WI 53701-2973; email: elections.state.wi.us. The deadline for
submitting written comments that will be included in the rulemaking record is November 18,
2008.

Agency Contact Person

George A. Dunst, Staff Counsel

Government Accountability Board

17 West Main Street, P.O. Box 2973

Madison, Wisconsin 53701-2973

Phone: 608—266—0136
Email: george.dunst@wisconsin.qgov

Text of Proposed Rules

SECTION 1. Chapter GAB 5 is repealed and recreated to read:
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Chapter GAB 5
Ballot and Electronic Voting System Security GAB 5.01 Ballot security.

(1) In this section:

(a) “Board” means the government accountability board.

(b) “Certificate of performance compliance” means the document provided by voting equipment
vendors certifying that the equipment complies with the performance requirements of s. 5.91,
Stats.

(c) “Chain-of-custody” means the recorded movement and location of election ballots from the
time of delivery of the ballots to the municipal clerk or board of election commissioners until the
destruction of the ballots is authorized under s. 7.23, Stats.

(d) “Custodian” means the election official who is authorized by chs. 5 to 12 to take possession
and control of the ballots from the time of delivery of the ballots to the clerk or board of election
commissioners until destruction of the ballots is authorized under s. 7.23, Stats.

(e) “Electronic voting system” has the meaning given in s.5.02 (4m), Stats.

(F) “Firmware” means the computer software stored in read-only memory or programmable read-
only memory. (g) “Modem” means a device for transmitting data between two computers over
telephone or other communication lines.

(h) “Results report” means the print-out of voting data by a piece of electronic voting equipment.
(i) “Software” has the meaning given in s. 5.905 (1), Stats.

(2) Within the requirements of s. 7.51 (3), Stats., the terms “secure” and “seal” shall be
interpreted together to mean that the voted ballot container must be closed in such a manner that
no ballot may be removed, nor any ballot added, without visible evidence of interference or
damage to the ballot container.

(3) Within the requirements of s. 7.51 (3) (a), Stats., a ballot container shall be considered
“sealed” or “locked,” only if no voted ballot may be removed from or deposited into the
container, and no other form of access to the ballots inside may be gained without leaving visible
evidence of that entry or access into the container. Ballot bags shall be sealed with a tamper-
evident, serialized numbered seal. The serial number shall be recorded on the signed ballot
container certification (EB—101) attached to the bag. Serial numbers of the seals also shall be
recorded on the Inspectors’ Statement (EB—104). Ballot boxes or containers shall have all
potential openings secured in such a manner that no ballot may be removed, nor any ballot
added, without visible evidence of interference or damage to that ballot container. Ballot boxes
or containers shall have attached a signed ballot container certification (EB—101).

(4) A sealed ballot container shall not be considered “secured” unless it is stored in a manner in
which access to the container is limited only to the clerk of the election district, board of election
commissioners, or to persons authorized by the clerk or the board of election commissioners, and
access to which is not available to any other person.

(5) Whenever the custodian is required to open the ballot container and unseal the ballots as part

of a central count proceeding under s. 5.86, Stats., board of canvass proceeding under Ch. 7,
Stats., audit of electronic voting equipment after an election under s. 7.08 (6), Stats., recount or
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an appeal of a recount under s. 9.01, Stats., or as part of a public records request under s. 19.35,
Stats., before opening the container the custodian shall record in the minutes of the proceeding
whether the container is sealed and shall record the serialized number of the seal. The custodian
shall make a record of the entry and of the ballot review. Upon completion of the review, the
custodian shall re-secure them in the manner provided in s. 7.51, Stats., unless destruction is
authorized under s. 7.23, Stats.

(6) Security of the ballots and the ballot container shall be maintained as provided under s. 7.51,
Stats., until destruction of the ballots is conducted under s. 7.23, Stats. Destruction of the ballots
authorized under s. 7.23, Stats., requires shredding, incineration, or some other form of
obliteration of the ballots.

(7) At the time of a recount, the serial numbers on the seals of the ballot container shall be
compared with the serial numbers written on the signed ballot container certification (EB—101).
All containers shall be compared in a recount. The ward numbers and the results of the serial
number verification shall be recorded in the minutes of the recount.

(8) The municipal clerk or board of election commissioners shall securely maintain all ballots
from the time of receipt from the printer or county clerk through delivery to the polling place.

5.02 General electronic voting system security procedures.

(1) These procedures apply to all electronic tabulating voting equipment memory devices,
including prom packs, memory cards, or any other removable memory devices that can be
programmed or functioned to store and transfer ballot images or tabulation data.

(2) Throughout the life of the electronic voting system, the municipal or county clerk shall
maintain control of all memory devices in a secure manner at all times. With the agreement of
the municipal clerk or board of election commissioners, the county clerk or county board of
election commissioners may store memory devices in a secure location. The municipal clerk or
board of election commissioners shall secure all keys to the electronic voting equipment.

(3) For each election, there shall be a separate, written chain-of-custody record for each
programmed memory device used with an electronic voting system. Each transfer shall be logged
in the written chain-of-custody record.

(4) Each programmed memory device shall have or be assigned a unique and permanent serial
number. If the memory device does not have a permanent serial number affixed by the
manufacturer, a clerk shall, if possible, affix to the device a serial number or unique identifier.

(5) The municipality shall use controlled, serialized seals that are tamper-evident and resistant to
accidental breakage along with a written record of all seals and associated serial numbers.

(6) For each election, the municipal clerk shall record on the Inspectors’ Statement (EB—104),

which memory devices and which serialized tamper-evident seals are assigned to particular
voting stations or units.
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5.03 Pre-election procedures.

(1) The clerk who has possession of the electronic voting systems or memory devices shall
ensure that the equipment and memory devices have been secured properly since the previous
election.

(2) Memory devices shall be programmed to print a list of the software and firmware versions of
the electronic voting system on each beginning-of-election-day zero report under s. 5.84 (2),
Stats. For electronic voting systems that cannot accommodate this requirement, the software and
firmware

information shall be recorded from the system start-up screen, either by municipal or county staff
during th

pre-election testing under s. 5.84 (1), Stats., or by election inspectors on Election Day under s.
5.84 (2), Stats.

(3) The records for the pre-election test under s. 5.84, Stats., pre-recount test under s. 5.90, Stats.,
and Election Day reports under ss. 7.51 and 7.53, Stats., must be maintained by the appropriate
clerk or board of election commissioners.

(4) Except when necessary to program, test, or operate the electronic voting and/or programming
equipment, any point by which access can be gained to the system controls must be closed and
locked or secured with a tamper-evident seal that can be tracked using a unique and permanent
serial number. The appropriate clerk shall maintain a written record of the serial numbers
required by this subsection.

(5) After a memory device is programmed, tested, and delivered to the municipal clerk for the
election, it shall be immediately and continuously maintained in a secure location with controlled
access limited only to users authorized by the clerk or board of election commissioners. Upon
insertion of a memory device into its assigned unit, it shall be sealed against unauthorized access
with a serialized, tamper-evident seal that can be tracked using a unique and permanent serial
number. The municipal clerk or board of election commissioners shall record the serial numbers
on the Inspectors’ Statement (EB—104).

(6) When applicable, for each election the municipal or county clerk or board of election
commissioners shall obtain a signed *“Certificate of Performance Compliance: MemoryDevice
Security” from each voting equipment manufacturer that provides programming services or
memory devices to the municipality or county.

(7) The municipality shall take reasonable precautions to ensure the security of the equipment
between the time it leaves the possession of the clerk or board of election commissioners to be
delivered to the polling place, and the time the chief inspector assumes possession at the polling
place on Election Day.

5.04 Election-day procedures.
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(1) Before any ballots are cast on any piece of voting equipment, the integrity of the tamper-
evident seals shall be verified by the chief election inspector verifying that the tamper-evident
seal serial number on the Inspectors’ Statement (EB—104) matches the tamper-evident seal serial
number contained on the electronic voting equipment. Any irregularity or discrepancy between
the two numbers shall be reconciled before using the equipment

(2) After the polls have opened, ballot removal from an optical scan machine or paper roll
removal or replacement on a direct recording electronic (DRE) machine shall be conducted with
at least two election inspectors (or other sworn election team members appointed by the
municipal clerk or board of election commissioners) present. The removal process, the names of
the election inspectors or sworn election team members, and the time of removal must be
recorded on the Inspectors’ Statement (EB—104).

(3) After the polls have closed, election officials shall print a results report before breaking any
seal on the equipment and before the removal of the memory device from any piece of voting
equipment. If additional reports other than the results reports are required, these reports shall also
be printed before breaking any seal on the equipment and before the removal of the memory
device.

(4) The chief election inspector shall compare the serial numbers of all security seals, then verify
by initialing the Inspectors’ Statement (EB—104). Any additional seals used during the election
must also be recorded on the Inspectors’ Statement (EB—104).

(5) The memory device shall be secured in a separate, Tamper-evident sealed container or
envelope by the chief election inspector. The memory devices shall be promptly returned to the
municipal or county clerk or board of election commissioners.

(6) If vote results are transmitted by modem, the municipal clerk or board of election
commissioners may access the memory device for transmission of those results, but shall reseal
the memory device in a secured envelope or container.

(7) If removal of the memory device is not required, the device may remain sealed in the voting
equipment. The serial numbers of the security seals shall be verified and initialed on the
Inspectors’ Statement (EB—104).

5.05 Post election procedures.

(1) After each election, the clerk or board of election commissioners responsible for storing the
voting equipment shall conduct an inspection to ensure all system access points are closed,
locked, and secured.

(2) At each post-election meeting of the municipal board of canvassers, the members shall verify
that the tamper-evident serial numbers from the voting equipment have been recorded on five
Inspectors’ Statements (EB—104) or 10% (whichever is greater) of the total statements, and have
been initialed by the Chief Election Inspector. The county board of canvassers shall verify ten
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Inspectors’ Statements. All Inspectors’ Statements (EB—104) shall be verified by the appropriate
board of canvassers in a recount. Proper documentation shall be maintained.

5.15 Alternate security procedures

(1) The Government Accountability Board recognizes the need for flexibility when
implementing these procedures, and acknowledges that alternative means may be used to achieve
and ensure an acceptable level of electronic voting equipment security.

(2) The Board will consider requests from counties to implement alternative security procedures.

() The county clerk, or the municipal clerk or board of election commissioners through the
county clerk or county board of election commissioners, shall submit a written request to
implement alternative security procedures to the Board’s director and general counsel.

(b) The request shall describe the proposed security procedures in detail and include any
documentation such as logs, flow charts, and certification forms.

(c) The director and general counsel may approve the use of alternative security procedures for
one election cycle.

(d) The Board shall review the director and general counsel’s approval of any alternative security
procedures and may authorize continued use of those procedures.
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State of Wisconsin\Government Accountability Board

Post Office Box 2973

17 West Main Street, Suite 310
Madison, W1 53701-2973
Voice (608) 266-8005

Fax (608) 267-0500

E-mail: gab@wisconsin.gov
http://gab.wi.gov

JUDGE THOMAS CANE
Chair

KEVIN J. KENNEDY
Director and General Counsel

October 21, 2008

Joe Mikolajczak
3355 S. Russel Court
New Berlin, WI 53151

Subject: Election Observer Rule
Dear Mr. Mikolajczak:

Thank you for taking the time to share your concerns about the emergency rule promulgated by
the Government Accountability Board regulating the conduct of election observers. GAB
Chapter 4. You stated that the six foot restriction impedes your right to view the names on the
poll lists, which you believe you are entitled to see under state law that permits any member of
the public to observe the public aspects of the voting process. §7.41, Wis Stats.

I advised you, my interpretation of Section 7.41 does not require an observer be positioned at
the polling place so that the observer is able to see the names of voters on the poll list. The
rule does permit an observer to view the poll list as long as doing so does not interfere with or
distract voters. GAB 4.01 (12), Wis. Admin. Code.

The administrative rules are in place for the November 4, 2008 election as emergency rules.
The Government Accountability Board will hold a public hearing on the rules at its November
11, 2008 meeting. The meeting will be held on Tuesday, November 11, 2008, beginning at
9:30 a.m. in Room 201 Southeast of the State Capitol, Madison, Wisconsin. I encourage you
to attend and share your thoughts. If you would like to put your concerns in writing please get
them to me by Monday, November 3, 2008. I would like to ensure the Board has the
opportunity to hear your views.

The Legislature will also review the proposed permanent rules. I will be happy to keep you
apprised of that process. If you need any additional information, please contact me.

Government Accountability Board

Kevin J. Kennedy
Director and General Counsel

C: Senator Mary Lazich
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State of WisconshM@overnment Accountability Board

Ethics & Accountability Division
44 East Mifflin, Ste. 601

Madison, Wl 53703 KEVIN J. KENNEDY
Phone (608) 266-8123 Director and General Counsel
Fax (608) 264-9319

E-mail: ethics@ethics.state.wi.us

MEMORANDUM
DATE: For November 11, 2008 Boar d meeting
TO: Members, Wisconsin Government Accountability Board
FROM: Jonathan Becker, Administrator, Division of Ethéasl Accountability

SUBJECT: Proposed issue ad rule

Accompanying this memo are four alternative adnhiais/e rules to define “political purpose”
to include so-called issue ads. The alternativiésrabnly in (3) (b). Alternative 1 reflects the
Brennan Center’s suggested rule at this time. rAdtive 2 is somewhat more expansive and
reflects some of my thinking. Alternative 3 retleGeorge Dunst’s proposal. Alternative 4 is
based on the Federal Election Commission’s ruléCER §114.15.

In viewing these proposals, it is important to keemind Justice Roberts’ language in
Wisconsin Right to Life:

In light of these considerations, a court shoufd fthat an ad is the functional
equivalent of express advocacy only if the ad isceptible of no reasonable
interpretation other than as an appeal to voteofoagainst a specific candidate.
Under this test, WRTL 's three ads are plainly th& functional equivalent of
express advocacy. First, their content is consistéth that of a genuine issue ad:
The ads focus on a legislative issue, take a posttn the issue, exhort the public to
adopt that position, and urge the public to conpattlic officials with respect to the
matter. Second, their content lacks indicia ofregp advocacy: The ads do not
mention an election, candidacy, political partycballenger; and they do not take a
position on a candidate's character, qualificationgitness for office.

The challenge is in trying to draft a rule thatlywéss constitutional muster and at the same
time actually have a real effect in subjectingaguiation those ads that are subject to no
reasonable interpretation other than as an appealt¢ for or against a specific candidate. My
Alternative 2 seems somewhat broader than Alteresti or 3. Alternative 4 takes the
approach of offering a safe harbor for communicetinot considered express advocacy.
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Proposed rule (Alternative 1)
Amend GAB 1.28 to read:

GAB 1.28 Scope of regulated activity; election of candidates. (1)
Definitions. As used in this rule:

(a) “Political committee” means every committeeiahhs formed
primarily to influence elections or which is undee control of a
candidate.

(b) “Communication” means any printed advertisetneitiboard,
handbill, sample ballot, television or radio adisatent, telephone call,
e-mail, internet posting, and any other form of awmication that may
be utilized for a political purpose.

(c) “Contributions for political purposes” mearantributions made to
1) a candidate, or 2) a political committee orB)radividual who makes
contributions to a candidate or political commitegencurs obligations

or makes disbursements for political purpaespurpose-ef-expressly
I et the clocti of  an identifaddid

(2) Individuals other than candidates and-commitarsonother than
political committees are subject to the applicab¢elosurerelated-and

recordkeepingelatedrequirements of ch. 11, Stats-enllien they:

(a) Make contributions or disbursemefaspolitical purposes, or

(b) Make contributions to any person at the rejoewith the
authorization of a candidate or political committee

(c) Make a communication for a political purpose.

(3) A communication is for a “political purpose” if it:

(a) Containsentairingterms such as the following or their functional
equivalents with reference to a clearly identifc@shdidate-that-expressly

advocates the election or defeat of that canddadiethat
unambiguously relates to the campaign of that chatdi

“Vote for;”

“Elect;”

“Support;”

“Cast your ballot for;”
“Smith for Assembly;”
“Vote against;”

ok wnE
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7. “Defeat;” or
8. “Reject.”

(b) Is susceptible of no reasonable interpretadiver than as an
appeal to vote for or against a specific candidéteommunication is
susceptible of no other reasonable interpretafidgns made during the
period beginning on the 60th day preceding a génsgacial, or spring
election and ending on the date of that electiodusing the period
beginning on the 30th day preceding a primary glecnd that includes
a reference to or depiction of a clearly identifeashdidate and:

1. Refers to the personal qualities, character, ne$$ of that
candidate;

2. Supports or condemns that candidate’s positiotiamcs on
ISSues; or

3. Supports or condemns to that candidate’s publiorcec

(4) Consistent with s. 11.05 (2), Stats., nothingub.<1) or (2) should
be construed as requiring registration and repgprtinder ss. 11.05 and
11.06, Stats., of an individual whose only activiétyhe making of
contributions.

(The intent of this rule will be to subject to régpion “ads that are susceptible of no
reasonable interpretation other than as an appeaité for or against a specific
candidate.” The impact will be to prohibit the uwdeorporate money for such ads and to
require registration of those paying for such aus$tae reporting of related expenditures.
It would have applied to the Supreme Court ads eh@nscripts were furnished to the
Board at its last meeting.)
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Proposed rule (Alternative 2)
Amend GAB 1.28 to read:

GAB 1.28 Scope of regulated activity; election of candidates. (1)
Definitions. As used in this rule:

(a) “Political committee” means every committeeiahhs formed
primarily to influence elections or which is undee control of a
candidate.

(b) “Communication” means any printed advertisetneitiboard,
handbill, sample ballot, television or radio adisatent, telephone call,
e-mail, internet posting, and any other form of awmication that may
be utilized for a political purpose.

(c) “Contributions for political purposes” mearantributions made to
1) a candidate, or 2) a political committee orB)radividual who makes
contributions to a candidate or political commitegencurs obligations

or makes disbursements for political purpaespurpose-ef-expressly
I et the clocti of  an identifaddid

(2) Individuals other than candidates and-commitarsonother than
political committees are subject to the applicab¢elosurerelated-and

recordkeepingelatedrequirements of ch. 11, Stats-enllien they:

(a) Make contributions or disbursemefaspolitical purposes, or

(b) Make contributions to any person at the rejoewith the
authorization of a candidate or political committee

(c) Make a communication for a political purpose.

(3) A communication is for a “political purpose” if it:

(a) Containsentairingterms such as the following or their functional
equivalents with reference to a clearly identifc@shdidate-that-expressly

advocates the election or defeat of that canddadiethat
unambiguously relates to the campaign of that chatdi

“Vote for;”

“Elect;”

“Support;”

“Cast your ballot for;”
“Smith for Assembly;”
“Vote against;”

ok wnE
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7.
8.

“Defeat;”
“Reject;” or

(b) Is susceptible of no reasonable interpretadiier than as an

appeal to vote for or against a specific candidafecommunication is

susceptible of no other reasonable interpretafidnd made during the

period beginning on the 60th day preceding a génsgacial, or spring

election and ending on the date of that electioduring the period

beqinning on the 30th day preceding a primary macind that includes

a reference to or depiction of a clearly identifesshdidate and:

1.

abrwn

Refers to the personal qualities, character, pe§i¢ of that

candidate;

Refers to that candidate’s position or stance sues;
Refers to that candidate’s public record;

Refers to that candidate’s supporters or opponents;
Refers to campaign communications disseminated oy o
behalf of that candidate or that candidate’s opptse

(4) Consistent with s. 11.05 (2), Stats., nothingub.<1) or (2) should
be construed as requiring registration and repgprtinder ss. 11.05 and
11.06, Stats., of an individual whose only activiéyhe making of
contributions.

(The intent of this rule will be to subject to réagpion “ads that are susceptible of no
reasonable interpretation other than as an appeaité for or against a specific
candidate.” The impact will be to prohibit the uwdeorporate money for such ads and to
require registration of those paying for such aus$tae reporting of related expenditures.
It would have applied to the Supreme Court ads eh@nscripts were furnished to the
Board at its last meeting.)
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Proposed rule (Alternative 3)
Amend GAB 1.28 to read:

GAB 1.28 Scope of regulated activity; election of candidates. (1)
Definitions. As used in this rule:

(a) “Political committee” means every committeeiahhs formed
primarily to influence elections or which is undee control of a
candidate.

(b) “Communication” means any printed advertisetneitiboard,
handbill, sample ballot, television or radio adisatent, telephone call,
e-mail, internet posting, and any other form of awmication that may
be utilized for a political purpose.

(c) “Contributions for political purposes” mearantributions made to
1) a candidate, or 2) a political committee orB)radividual who makes
contributions to a candidate or political commitegencurs obligations

or makes disbursements for political purpaespurpose-ef-expressly
I et the clocti of  an identifaddid

(2) Individuals other than candidates and-commitarsonother than
political committees are subject to the applicab¢elosurerelated-and

recordkeepingelatedrequirements of ch. 11, Stats-enllien they:

(a) Make contributions or disbursemefaspolitical purposes, or

(b) Make contributions to any person at the rejoewith the
authorization of a candidate or political committee

(c) Make a communication for a political purpose.

(3) A communication is for a “political purpose” if it:

(a) Containsentairingterms such as the following or their functional
equivalents with reference to a clearly identifc@shdidate-that-expressly

advocates the election or defeat of that canddadiethat
unambiguously relates to the campaign of that chatdi

“Vote for;”

“Elect;”

“Support;”

“Cast your ballot for;”
“Smith for Assembly;”
“Vote against;”

ok wnE
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7. “Defeat;”
8. “Reject;” or

(b) Is susceptible of no reasonable interpretadiver than as an
appeal to vote for or against a specific candidadecommunication is
susceptible of no other reasonable interpretafidgns made during the
period beginning on the 60th day preceding a génsgacial, or spring
election and ending on the date of that electiodusing the period
beginning on the 30th day preceding a primary glecnd that includes
a reference to or depiction of a clearly identifeashdidate and:

1. The communication does not focus on a legislaggae,
take a position on that issue, exhort the publi@dopt that
position, and urge the public to contact publi¢adils with
respect to the matter;

2. The communication mentions an election, candidacy,
political party, or challenger; [and/or?]

3. The communication takes a position on a candidate’s
character, qualifications, or fitness for office.

(4) Consistent with s. 11.05 (2), Stats., nothingub.<1) or (2) should
be construed as requiring registration and repgrtinder ss. 11.05 and
11.06, Stats., of an individual whose only activéyhe making of
contributions.

(The intent of this rule will be to subject to régpion “ads that are susceptible of no
reasonable interpretation other than as an appeaité for or against a specific
candidate.” The impact will be to prohibit the wdeorporate money for such ads and to
require registration of those paying for such au$tae reporting of related expenditures.
It would have applied to the Supreme Court ads wh@nscripts were furnished to the
Board at its last meeting.)
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Proposed rule (Alternative 4)
Amend GAB 1.28 to read:

GAB 1.28 Scope of regulated activity; election of candidates. (1)
Definitions. As used in this rule:

(a) “Political committee” means every committeeiahhs formed
primarily to influence elections or which is undee control of a
candidate.

(b) “Communication” means any printed advertisetneitiboard,
handbill, sample ballot, television or radio adisatent, telephone call,
e-mail, internet posting, and any other form of awmication that may
be utilized for a political purpose.

(c) “Contributions for political purposes” mearantributions made to
1) a candidate, or 2) a political committee orB)radividual who makes
contributions to a candidate or political commitegencurs obligations

or makes disbursements for political purpaespurpose-ef-expressly
I et the clocti of  an identifaddid

(2) Individuals other than candidates and-commitarsonother than
political committees are subject to the applicab¢elosurerelated-and

recordkeepingelatedrequirements of ch. 11, Stats-enllien they:

(a) Make contributions or disbursemefaspolitical purposes, or

(b) Make contributions to any person at the rejoewith the
authorization of a candidate or political committee

(c) Make a communication for a political purpose.

(3) A communication is for a “political purpose” if it:

(a) Containsentairingterms such as the following or their functional
equivalents with reference to a clearly identifc@shdidate-that-expressly

advocates the election or defeat of that canddadiethat
unambiguously relates to the campaign of that chatdi

“Vote for;”

“Elect;”

“Support;”

“Cast your ballot for;”
“Smith for Assembly;”
“Vote against;”

ok wnE
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7. “Defeat;” or
8. “Reject.”

(b) Is susceptible of no reasonable interpretadiier than as an
appeal to vote for or against a specific candidate.

(c) A communication is not for a political purpaéé is not made
during the period beginning on the 60th day pratgdi general, special,
or spring election and ending on the date of thedt®n or during the
period beginning on the 30th day preceding a pyresection or if it
does not include a reference to or depiction déarty identified
candidate or if it:

1. Does not mention any election, candidacy, politm=aty, opposing candidate,
or voting by the general public;
2. Does not take a position on any candidate’s ocefffolder’s character,
qualifications, or fitness for office; and
3. Either:
(i) Focuses on a legislative, executive or judiomdtter or issue; and
(A) Urges a candidate to take a particular positipaction with respect to the
matter or issue, or
(B) Urges the public to adopt a particular posit#om to contact the candidate
with respect to the matter or issue; or
(i) Proposes a commercial transaction, such ashaise of a book, video, or
other product or service, such as attendance (fee)aat a film exhibition
or other event.

(d) A communication includes indicia of express@thcy if it:
(i) Mentions any election, candidacy, political fyaopposing candidate, or
voting by the general public; or
(i) Takes a position on any candidate’s or officleler’'s character,
gualifications, or fitness for office.

(4) Consistent with s. 11.05 (2), Stats., nothingub.<1) or (2) should
be construed as requiring registration and repgprtinder ss. 11.05 and
11.06, Stats., of an individual whose only activiétyhe making of
contributions.

(The intent of this rule will be to subject to réagpion “ads that are susceptible of no
reasonable interpretation other than as an appeaité for or against a specific
candidate.” The impact will be to prohibit the uwdeorporate money for such ads and to
require registration of those paying for such aus$tae reporting of related expenditures.
It would have applied to the Supreme Court ads eh@nscripts were furnished to the
Board at its last meeting.)
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State of Wisconsin\Government Accountability Board

Post Office Box 2973

17 West Main Street, Suite 310
Madison, W1 53701-2973
Voice (608) 266-8005

Fax (608) 267-0500

KEVIN J. KENNEDY
Director and General Counsel

E-mail: gab@wisconsin.gov
http://gab.wi.gov

MEMORANDUM

DATE: For November 11, 2008 Meeting

TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Director and General Counsel

SUBJECT: Review of Certain Administrative Rules and Formal Opinions of the State
Elections Board Relating to Training and Selection of Election Officials, Duties
and Responsibilities of Campaign Treasurers

This memorandum presents 5 administrative rules and 3 formal opinions of the former State
Elections Board presently in effect relating to training and selection of election officials, duties
and responsibilities of campaign treasurers.

1. Training and Selection of Election Officials (1 formal opinion, 5 Administrative
Rules)

Opinion EI.Bd. 75-1
Votes cast for an independent candidate cannot be considered to have been cast for a political
party for purposes of applying sec 7.30, Stats. (Issued to Eldon L. Hoel, January 8, 1975)

This opinion provides that votes cast for an independent candidate for Governor or President
do not invest a political party with the ability to nominate poll workers. Current law authorizes
the two political parties receiving the most votes in a ward or combination of wards to
nominate poll workers to work at the polling place serving those wards.

Independent candidates may appear on the ballot with a statement of principle that aligns them
with a political party that has not qualified for ballot status. The opinion takes the position the
law permitting the two parties receiving the most votes at a polling place to nominate poll
workers applies to parties with ballot status, not to political parties that have not received
sufficient votes on a statewide basis to qualify for a separate primary ballot.

The opinion accurately reflects current law and represents sound public policy.

Staff recommends the Board reaffirm formal opinion: EIBd Op 75-1,

49


http://elections.state.wi.us/docview.asp?docid=7976&locid=47

Administrative Rules

Chapter GAB 11, Training and Certification of Election Inspectors

EIBd 11.01 Certification requirement (1) At each polling place in each municipality in
Wisconsin, there shall be a chief election inspector, under s.7.30(6)(b), Stats., who shall be
certified by the government accountability board pursuant to s.7.31, Stats.

(2) Certification and maintenance of certification of chief election inspectors shall follow the
standards set forth in this chapter.

(3) A record of each individual that has been certified by the government accountability
board as a chief election inspector for a municipality, under the standards established by this
chapter, shall be maintained by the municipality’s clerk or board of election commissioners.

EIBd 11.02 Qualification (1) Individuals who have been, or will be, appointed chief
election inspector, pursuant to s.7.30(6)(b), Stats., shall be certified by the government
accountability board.

(2) Before they may be certified as a chief election inspector, applicants shall complete an
initial training course conducted under the direction of the government accountability board
staff.

(3) Each chief election inspector’s certificate shall expire at the end of the term for which
that inspector has been appointed unless the certificate has been renewed before expiration.
A chief election inspector’s certificate may be revoked by the municipal clerk when the
inspector is removed from office pursuant to the provisions of's.7.30(6)( c), Stats.

EIBd 11.03 Certification maintenance. (1) To maintain certification as a chief election
inspector, an individual shall, during the individual’s term of office, attend at least 6 hours of
training approved for certification by the government accountability board’s director.

(2) Compliance with the approved training required by sub.(1) may consist of attendance at
any combination of the following chief election inspector certification-training courses that
have been approved by the government accountability board’s director:

a) An approved training course for chief election inspectors conducted under the
direction of the government accountability board’s staff.

b) An approved training course for chief election inspectors conducted by the
government accountability board’s staff at a meeting of the Wisconsin County Clerks
Association, Wisconsin Municipal Clerks Association, Wisconsin Towns Association
or the League of Wisconsin Municipalities.

c) An approved training course for chief election inspectors conducted by the
government accountability board’s staff through the University of Wisconsin

Extension Local Government Center WISLINE Series.

d) An approved training course for chief election inspectors conducted by a municipal
clerk or municipal board of election commissioners pursuant to s.7.15(1)(e), Stats.
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e) An approved training course for chief election inspectors at a regional or national
conference of a professional organization that serves election officials.

f) Any other chief election inspector certification-training course that has been approved
by the government accountability board’s director.

(3) To maintain certification, an individual shall provide to the municipal clerk or municipal
board of election commissioners satisfactory proof of completion of an approved certification-
training course for chief election inspectors, listing a description of the approved training
event, including the date and location of the approved training.

(4) If an individual demonstrates to the clerk or municipal board of election commissioners that
he or she has met the maintenance of certification requirements of sub.(1), the clerk or board of
election commissioners may renew the certification for the individual’s succeeding term.

EIBd 11.04 Election day responsibilities. (1) On election day, the chief election inspector
shall state on the inspectors’ statement, Form EB-104, that the chief election inspector holds a
current certification.

(2) Immediately following each election, the municipal clerk or director of the municipal board
of election commissioners shall deliver a copy of the inspectors’ statement, Form EB-104,
pursuant to the provisions of s.7.51, Stats.

(3) Immediately following each election, the municipal clerk or director of the municipal board
of election commissioners shall review each inspectors’ statement to ensure compliance with
sub.(1) and compliance with s.7.51, Stats.

EIBd 11.05 Certification waiver. In the event of an emergency, after notice to, and approval
by, the government accountability board, the municipal clerk or director of a municipal board
of election commissioners may use a non-certified chief inspector at a specified polling place,
for that election only, if, because of the emergency, a certified chief election inspector is not
available to serve that polling place.

Staff recommends the Board reaffirm the administrative rules, and authorize the
Director and General Counsel to approve the use of a non-certified chief inspector in the
case of an emergency. The Director and General Counsel shall include such approval in
his report to the Board at the G.A.B. meeting following the election
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2. Duties and Responsibilities of Campaign Treasurers: (2 formal opinions - EIBd.
Op. 74-11, EIBd. Op. 74-15)

Opinion EI.LBd. 74-11

A political party treasurer may be appointed by a candidate as his campaign treasurer.
Separate bank accounts must be maintained so that a candidate’s funds are not intermingled
with the party treasury. (Issued to Thomas S. Sliek, August 23, 1974)

This opinion addresses a unique situation presented by a county party. The county party
wanted to provide a single treasurer to serve as the campaign treasurer for all candidates in the
county who agreed. Based on the agreement between the party and the candidate, all
expenditures would have to be approved by the party. The State Elections Board approved the
arrangement subject to the caveats the candidate was still responsible for all campaign activity
on the candidate’s behalf and separate accounts for each candidate and the party had to be
maintained.

The staff has not seen a similar arrangement in recent memory, although it is not unusual for
one person to serve as a treasurer for more than one political committee. To the extent this
opinion provides direction for a single parson serving as a treasurer for more than one
committee, it should be reaffirmed.

Opinion EI.Bd. 74-15

A campaign treasurer holds the power to return residual contributions to donors, in whole or
in part, after a campaign has been completed. (Issued to Ervin C. Marquardt, September 25,
1974)

This opinion discusses the return of political contributions to the contributor and describes the
associated reporting requirements in the event a campaign contribution is returned. The
opinion accurately reflects current law and represents sound public policy.

Staff recommends the Board reaffirm formal opinions: EIBd Op 74-11 and EIBd Op 74-
15
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State of Wisconsin\Government Accountability Board

Ethics & Accountability Division
44 East Mifflin, Ste. 601

Madison, WI 53703 KEVIN J. KENNEDY

Phone (608) 266-8123 Director and General Counsel

Fax (608) 264-9319
E-mail: ethics@ethics.state.wi.us

MEMORANDUM
DATE: For November 11, 2008 meeting
TO: Members, Wisconsin Government Accountability Board
FROM: Jonathan Becker, Administrator, Division of Ethics and Accountability

SUBJECT: Review of Ethics Board opinions and guidelines concerning code of ethics for
local officials

There are 44 opinions concerning application of the Code of Ethics for Local Public Officials
for the Government Accountability Board to review. Of these, 32 opinions address local
officials’ conflicts of interest, 8 opinions address local officials’ acceptance of gifts, and 4
opinions address miscellaneous issues. In addition, there are two Guidelines addressed to local
officials.

Subject to any comments that might be received, I recommend that the Board reaffirm each
opinion and the two Guidelines. I think the most significant opinions are:

2007 Wis Eth Bd 09
2003 Wis Eth Bd 17
2002 Wis Eth Bd 02
1997 Wis Eth Bd 06
1996 Wis Eth Bd 09
1994 Wis Eth Bd 05
1992 Wis Eth Bd 22
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To access a .pdf copy of the full
opinion, click on the blue text
or call us for a paper copy.

For November 11, 2008 meeting of the Board:

Local officials — conflicts of interest
LOCAL OFFICIALS — DISQUALIFICATION.......ccccvtiiiieeieeeiee e 2007 Wis Eth Bd 9
The Ethics Board advises:

1. If a matter before a town board, is reasonably likely to have more than a trivial,
insignificant, or insubstantial financial effect on a supervisor, then the
supervisor SHOULD ABSTAIN from discussion, deliberation, and votes on that
matter.

2. If a matter before a town board will have no effect or only a trivial, insignificant,
or insubstantial financial effect on a supervisor, then the supervisor SHOULD
PARTICIPATE; and

3. If reasonable people cannot reasonably foresee the effect of a board of
supervisors’ action on a supervisor's financial interests or disagree about
whether the effect will be positive or negative or will be substantial or
insignificant then the supervisor’s financial interest is too speculative to deny
the supervisor’s participation in related discussion, deliberation, and votes, and
the supervisor SHOULD PARTICIPATE UNLESS, in the supervisor’s
judgment, to do so would undermine public confidence in the decision or in
government.

LOCAL CODE ..ottt ettt et e st e et aesavaeetaeeesneeeens 2005 Wis Eth Bd 04
The Ethics Board advises:

1. A school board member, who is a retiree of the district, should not take any
vote on the budget if resolution of the matter is likely to affect the level of
health insurance premiums the school district will contribute to retirees.

2. The school board member may vote on a budget matter if any effect on the
member’s health benefits is remote and speculative.

3. Application of these principles depends on the facts. A local school board
attorney is in a better position to resolve this factual issue than are we.

LOCAL CODE — DISQUALIFICATION ......ccooiiiiiiieeeeeeee e 2005 Wis Eth Bd 2
The Ethics Board advises:

1. That the retired teacher who is a member of the school district’s board of
education should not vote on the resolution that would establish, for the
2005-2006 budget, revenue assumptions and a supporting tax levy if that is
likely to affect the health benefits the member receives; but

2. That the retired teacher who is a member of the school district’s board of
education may vote on the resolution if its effect on the member’s health
benefits is remote and speculative.

LOCAL CODE ..ottt ettt e tae e e 2004 Wis Eth Bd 05
A member of a county board who serves as a trustee of the county’s nursing home
facility, whose mother is a resident of the facility, should not use her position to
obtain anything of substantial value or a substantial benefit for the official
personally or for a member of the official’s immediate family. Whether that will, or
is likely to occur, is a question of fact that the Ethics Board cannot resolve. If a
matter comes before the nursing home board that would have a financial effect on
the supervisor or the supervisor’s immediate family, then she should abstain from
participation in the matter. If her need to recuse herself becomes so frequent as to
impede her ability to contribute to the nursing home board, then the better
alternative is that another individual take her place.
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LOCAL CODE — DISQUALIFICATION .....ccooiiiiiiiiiiiieee et 2003 Wis Eth Bd 17
The Ethics Board advises that a member of the Village’s governing board may
participate in the consideration or decision about improvements the village will
make to the village’s sewage system and the financing of those improvements as
follows:

1. If the sewer improvement does not personally and substantially benefit the
property interest of a village trustee, the trustee is disqualified neither from
participating in the designation of the sewer improvement nor from
determining how the improvement’s cost will be met.

2. If the sewer improvement personally and substantially benefits the property
interest of a village trustee, but the improvement also confers a substantial
benefit on all or a sizeable portion of the village’s property owners, the trus-
tee is disqualified neither from participating in the designation of the sewer
improvement nor from determining how the improvement’s cost will be met.

3. If the sewer improvement produces a substantial or personal benefit to the
trustee’s property interest that is not common to all or a sizeable portion of
the village’s property owners, but the village assesses the improvements’
costs to the property owners who are the beneficiaries of the improvement,
the trustee is disqualified neither from participating in the designation of
the sewer improvement nor from determining how the improvement’s cost
will be met.

4. If the sewer improvement produces a substantial or personal benefit to the
trustee’s property interest that is not common to all or at least to a sizeable
portion of the village’s property owners, and the village assesses the
improvements’ costs to all of the village’s property owners or at least to
property owners who do not benefit from the improvements ordered, the
trustee should not participate in discussions and actions that have as their
goal the transfer of the costs of the sewer improvements to the trustee’s
property to others in the village.

LOCAL CODE — DISQUALIFICATION ......ccooiiiiieiieeeeeee e e 2003 Wis Eth Bd 9
The Ethics Board advises:
That a special purpose district reconsider its vote because a commissioner who
voted to distribute a large monetary refund to original members of the district
would be a recipient of that sum. In any new vote on the same proposal, the
commissioner who would receive the distribution should abstain from any
participation in discussion, debate, or vote.

LOCAL CODE — DISQUALIFICATION .....cccceeeiiiieiieeiieeeiee e esiee e 2003 Wis Eth Bd 8
The Ethics Board advises that a town chair should not simultaneously participate
in Town decisions concerning services provided to the Town by a company owned by
the same individual that owns the company of which the town chair is an employee.

LOCAL CODE ..ottt ettt e ve e eaa e e sabeeetaeesnvee s 2002 Wis Eth Bd 5
The Ethics Board advises:
The effect of building a public facility on the value of an official’s adjacent property
is a factual one. The factual assessment is important but is not one we can make.
In the absence of anything other than conjecture about that effect, public policy
favors a public official’s exercise of official duties. But the official, at his or her
discretion, may abstain from participation if the official believes participation is
likely to undermine citizen confidence in the county’s government. Therefore:
1. If building the public facility on adjacent property will, or is reasonably
likely to have a financial effect on the official’s land, the official should
abstain from participation in the decision.
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In the absence of any financial effect, the official should participate; and

3. If the effect is conjectural or attenuated, the official should participate
unless, in the official’s judgment, to do so would undermine public
confidence in the decision or in government.

LOCAL CODE — DISQUALIFICATION .....ccceieiiieiiieeiie e eveeeeeve s 2002 Wis Eth Bd 4

The Ethics Board advises:

If a county’s contract with a union will provide a significant precedent for a union
contract in which a county board supervisor has a personal financial interest, then

the supervisor should not participate in negotiations, discussions or votes on the
former. If the effect of the county’s contract on the contract covering the supervisor

1s merely conjectural or inconsequential, the supervisor may participate in decisions
concerning that contract.

LOCAL OFFICIALS — DISQUALIFICATION.......ccoctteriieeieeeiee et 2002 Wis Eth Bd 2
The Ethics Board advises that :

1. Under §19.59, Wisconsin Statutes, the village trustee whose property abuts
the property that is the subject of the company’s rezoning petition, and who
is an employee of the company, should not participate in discussion, debate,
or votes on the petition;

2. Section 19.59, Wisconsin Statutes, is unlikely to restrict the village trustee
who is an employee of a company that sells supplies to the company seeking
the rezoning to vote on the petition; and

3. Section 19.59, Wisconsin Statutes, is unlikely to restrict the village trustee
who owns a company that, in the past, has done business with the company
seeking the rezoning to vote on the petition.

LOCAL CODE — DISQUALIFICATION .....cccetiiiiiniieeiieeniee ettt 2002 Wis Eth Bd 1
The Ethics Board advises:

1. As long as the effect of teacher contract negotiations on the salary and benefits
provided to school principals is uncertain and conjectural, §19.59 does not
restrict a school board member whose spouse is a principal to participate in
negotiations with the teachers’ union. Resolution of the issue requires a
determination of fact that cannot be made in an opinion. A school district’s
attorney is in a better position to ascertain this fact.

2. A school board and superintendent should amend the superintendent’s
employment contract to remove a provision that ties the superintendent’s salary
increases to increases provided to district administrators.

LOCAL CODE — DISQUALIFICATION .....cccceeeiiiieiieeiieeeiee e esiee e 2001 Wis Eth Bd 1
The Ethics Board advises: (1) that local governmental officials should not accept free or
discounted admission to events at a facility owned by the local governmental unit; (2)
that, except as just stated, statutes administered by the Ethics Board are not an
obstacle to the facility’s oversight authority using, for the conduct of official business, a
conference room that looks out on events; (3) that a local governmental official may not
use the conference room for a non-governmental purpose unless the use of private
rooms, or admission to private rooms, is for sale to the general public for the pertinent
event, and then only under the same terms and conditions available to the public; and
(4) that statutes administered by the Ethics Board are not an obstacle to the local
governmental unit’s making the conference room available to charitable organizations;
however, a local governmental official should not use his or her position to arrange for
use of the conference room by an organization of which the official is an officer, director,
or authorized representative or agent. Because the room is a public facility, other laws
may govern the room’s use.
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LOCAL CODE — DISQUALIFICATION ... 2000 Wis Eth Bd 4
The Ethics Board advises that in the case of a local official who has been elected to
serve on the board of directors of a municipal mutual insurance corporation by a
government approved process, to represent the local government’s interests on the
board, §19.59, Wisconsin Statutes, does not bar the official from participating in the
local government’s consideration, discussion, or votes to award a contract to or
change government policy to permit the purchase of services from the corporation.

LOCAL CODE — DISQUALIFICATION .....ccceieiiieiieeeiie et 2000 Wis Eth Bd 2
The Ethics Board advises that:
In the case of a county board supervisor who has been selected as a member of an
insurance company’s board of directors by the company’s organizer, the supervisor
should not participate in county board consideration, discussion, or votes to award a
contract to the company or to change county policy to permit the purchase of
services from the company.

LOCAL CODE — DISQUALIFICATION .....ccceieiiieiiieeiie et 2000 Wis Eth Bd 1
The Ethics Board advises (1) that a county board supervisor not participate in
discussions or votes about litigation strategy or whether or not the county should
sue a business with which the supervisor is associated and should absent himself or
herself from that portion of a meeting at which the matter is discussed; (2) that
§19.59 is not an impediment to a county supervisor’s participation in decisions
affecting the liability of a municipality of which the supervisor is an elected official,
but considerations of incompatibility of office, which may be addressed by the
Attorney General, may speak to abstention; and (3) that §19.59 is not an
impediment to a county supervisor’s participation in decisions affecting the
financial interests of a child’s spouse, unless the child's family either receives one-
half of their support from the supervisor or furnishes one-half of the supervisor’s
support, but considerations of the appearance of impropriety may lead the
supervisor to abstain.

LOCAL CODE — DISQUALIFICATION ......ccooiiiiiiiiiee e e 1999 Wis Eth Bd 3
A village trustee should not participate in the discussion, consideration, or vote on a
proposal to ban or regulate a business activity in the village in which the trustee is
engaged unless the trustee can demonstrate that the trustee's official actions will
not result in a substantial financial gain, or avoidance of a substantial financial
loss, for the trustee's business.

LOCAL CODE ....oooiiiiie ettt ettt et e e e e e e e vae e e eanaeas 1998 Wis Eth Bd 4
The Ethics Board advises that, under §19.59, Wisconsin Statutes, a county board
supervisor should not simultaneously be a member of a county task force
established to recommend the feasibility of the county’s building a proposed facility
and hold an interest or option to purchase an interest in a company seeking to
operate that facility if it is built.

LOCAL CODE ...ttt ettt sttt et e n 1998 Wis Eth Bd 1
The Ethics Board advises:
that a member of a municipality’s governing body who lives in an unsewered sub-
division may, consistent with §19.59, Wisconsin Statutes, participate in a decision
whether to require the extension of water and sewer service to all existing and
future development in the municipality.
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LOCAL CODE — DISQUALIFICATION .....cccooiiiiiiiiieee ettt 1997 Wis Eth Bd 6
The Ethics Board advises that a school board member whose spouse is employed as
a teacher by the school district:

(1) not participate in negotiations, discussions, or votes on the teachers’ contract;

(2) may vote on the district’s budget if the school board has already entered into a
contract that establishes teachers’ salaries and benefits for the period covered by
the budget but may not vote on the budget if the budget will substantially affect
teacher salaries or benefits;

(3) not participate in negotiations, discussions, or votes on the terms of another
union’s contract if it will affect the terms of the teachers’ contract in other than an
inconsequential manner;

(4) may participate in a disciplinary or similar matter affecting another teacher if
the action does not result in a school board member’s spouse obtaining a substantial
benefit or anything of substantial value from such decision;

(5) may participate in decisions affecting class size, teaching hours, other general
school district policy decisions if the effect on the school board member’s spouse does
not differ materially from the effect on other teachers.

The Ethics Board advises that a school board member who is covered by the school
district’s health benefits plan not participate in consideration of the terms of that
plan or the award of the district’s health benefits contract.

LOCAL CODE — DISQUALIFICATION .....cocooiiiiiiiiieee ettt 1996 Wis Eth Bd 13
A member of a local unit of government’s legislative body should not simultaneously
serve, in a private capacity, as an officer or director of a tourism organization and
participate in discussions or votes to establish a room tax to support the
organization financially.

A member of a local unit of government’s legislative body who is a director of a
tourism organization generally should not participate in a decision concerning room
tax receipts if the decision could substantially affect the level of receipts earmarked
for the organization. If decisions on these issues are presented to the legislative
body in the form of an ordinance or ordinance amendment, then a member of that
body who also serves on the board of the tourism organization should not act in a
way that aids the organization of which he or she is a director.

LOCAL CODE — DISQUALIFICATION .....ccooiiiiiiieiiieee et eeivee e 1996 Wis Eth Bd 12
A member of a local unit of government’s legislative body should not simultaneously
serve, in a private capacity, as an officer or director of the tourism organization and
participate, in a governmental capacity, in discussions or votes to establish a room
tax to support the organization financially.

A member of a local unit of government’s legislative body to whose business the
tourism organization will furnish a substantial benefit through the use of room tax
revenues should not participate in discussions or votes to establish a room tax.

LOCAL CODE — DISQUALIFICATION .....ccceiiiiieiieeeieeeeree et 1996 Wis Eth Bd 10
A city council member who is a retired city employee and who receives health
insurance paid for by the city, should not participate in considera-tion of the terms
or award of such contracts.

A city council member whose child participates in the city’s health insurance
program, and who either provides more than one-half of the official’s support or
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receives more than one-half of his or her support from the official, should not
participate in consideration the terms or award of such contracts.

A city council member, disqualified from voting on the health insurance contracts
themselves may nevertheless vote on the city’s budget as a whole as long as the
member’s personal stake in the budget is indirect and attenuated and the member
does not participate in discussions or votes on any amendment to the budget
affecting such member’s health insurance.

LOCAL CODE — DISQUALIFICATION .....cccooiiiiiiiiiieeeeieee et 1996 Wis Eth Bd 9
The Ethics Board advises that §19.59, Wisconsin Statutes, does not bar a local
government official (1) from acting in a matter concerning another body politic with
which the official is associated or (2) from acting in a matter that could affect the
financial interests of an organization to whose board of directors the local
governmental unit has appointed the official pursuant to statute, ordinance, or reso-
lution to represent the interests of the local government.

A local government official may not simultaneously be an officer or director of a pri-
vate organization (in a capacity other than as a representative of the local
governmental unit’s interests) and (a) take official action substantially affecting the
organization or (b) use his or her public office to produce a substantial benefit for
the organization.

LOCAL CODE — DISQUALIFICATION ......ccceeeiiieiiieeiieeriee e esveeeeeee e 1994 Wis Eth Bd 7
A town board member should not as a matter of policy, participate in the town’s
consideration of a landfill expansion as long as the member derives financial benefit
from his or her spouse’s employment by a company owned by the individual owning
the controlling interest in the landfill operator. A town board member may
participate in such a decision without restriction from laws administered by the
Ethics Board where the town board member’s child is so employed and the
member’s child neither supports nor derives support from the town board member.

LOCAL CODE — DISQUALIFICATION .....ccccoeeiiiiiiieeieeeiee e eevee e 1994 Wis Eth Bd 6
The Ethics Board advises that a member of the governing body of a local
government unit should not participate in any labor issues in which a union is
involved or that could affect the union’s interests while the member’s law firm
simultaneously represents that union.

LOCAL CODE — DISQUALIFICATION ......cccoovvvvieeeeeeeeennnns 1994 Wis Eth Bd 6 Supplemental
A member of the governing body of a local governmental unit should not participate
(1) in labor issues in which a union that is a client of the member’s law firm, or one
of that union’s members, is a party or (2) in labor matters involving other unions
that could have a precedential effect on issues affecting the client. The board
member may participate in other policy matters as long as those matters have no
more than an incidental effect on the union and its members.

LOCAL CODE — DISQUALIFICATION .....cccooiiiiiieiiie ettt 1994 Wis Eth Bd 5
The Ethics Board advises that two city council members should not participate in
any official discussions, consideration, or vote concerning a city’s lease or purchase
of a building while each simultaneously derives income from a business that itself
has, or from a business whose principal owner has, a direct financial stake in the
outcome of the city’s decision.
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LOCAL CODE — DISQUALIFICATION .....cccooiiiiiiiiieee ettt 1994 Wis Eth Bd 4
The Ethics Board advises that a member of a city council that is a negotiator for a
labor union in other municipalities should not participate in any official discussions
or vote on the Union's contract with the city on whose council the member serves;
should not use any information not available to the public, derived from the council
member's holding public office, to benefit the Union in other municipalities; and
should not be present during closed sessions in which labor negotiations with the
Union are being discussed.

LOCAL CODE — DISQUALIFICATION .....coooiiiiiieeeeeeeeeeeeeee e 1992 Wis Eth Bd 28
A village engineer should not act in an official capacity with respect to the review of
plans the engineer has prepared in a private capacity or submitted by developers
with which the village engineer is associated.

LOCAL CODE — DISQUALIFICATION .....cootiiiiiiiiiiiee et eeieee e 1992 Wis Eth Bd 22
A village board member should not participate in official discussions, deliberations
and votes with respect to legislation (that is, ordinances and the like) affecting his
or her real estate interests except to the extent that the action affects a whole class
of similarly situated interests, the board member’s interest is insignificant when
compared to all affected interests, and the action’s effect on the board member's
private interests is neither significantly greater nor less than upon other interests
affected by the act.

The village board member ought not to participate in quasi-judicial deliberations or
decision-making such as actions on permits, licenses, rezoning of specific parcels,
and the like affecting the member's interests or competing real estate interests.

In those instances in which the member should refrain from votes, the member
should also refrain from discussion and deliberations and ask that the minutes
reflect that the member has withdrawn.

LOCAL OFFICIALS — DISQUALIFICATION.......cccoteiiieeieeeiee e 1992 Wis Eth Bd 20
The Ethics Board recommends that a village board member not participate in
official discussions, deliberations, and votes with respect to legislation affecting his
or her business unless the action affects a whole class of similarly situated interests,
the board member’s interest is insignificant when compared to all affected interests,
and the action’s effect on the board members’ private interest is neither
significantly greater nor less than upon other interests affected by the act.

The village board member ought not to participate in quasi-judicial deliberations or
decisionmaking affecting his or her own business or competing businesses.

LOCAL OFFICIALS — DISQUALIFICATION.......ccccvieiiieeieeeie e 1992 Wis Eth Bd 12
Members of local landfill negotiating committees or other local officials, whose
financial interests are likely to be affected by negotiations concerning a landfill
expansion, should not participate in those negotiations or any decisions to ratify an
agreement reached through those negotiations.

LOCAL OFFICIALS — DISQUALIFICATION.......cccooiiiiiiieee e 1992 Wis Eth Bd 10
A local public official is not disqualified from participating in the award of a
contract to a business simply because that business is involved in an unrelated joint
venture with the official's employer.

%0


http://ethics.state.wi.us/Forms-Publications/Opinions/OEB1994/94-04.pdf
http://ethics.state.wi.us/Forms-Publications/Opinions/OEB1992/92-28.pdf
http://ethics.state.wi.us/Forms-Publications/Opinions/OEB1992/92-22.pdf
http://ethics.state.wi.us/Forms-Publications/Opinions/OEB1992/92-20.pdf
http://ethics.state.wi.us/Forms-Publications/Opinions/OEB1992/92-12.pdf
http://ethics.state.wi.us/Forms-Publications/Opinions/OEB1992/92-10.pdf

Local officials - gifts and meals

LOCAL CODE —

INFLUENCING OFFICIAL JUDGMENT .......c.ooooiiiiiieeeieeeeeeeee e 2003 Wis Eth Bd 16
The Ethics Board recommends that an official who is a member of a city’s plan
commission not simultaneously serve on the commission and solicit more than
insignificant contributions from individuals or entities that are likely to become
involved in matters that will be materially affected by actions of the plan
commission.

LOCAL OFFICIALS ... e e 2002 Wis Eth Bd 7
If a member of a village board participated in the village’s decision to hire him to
supervise a village project, then he should return the checks he has received and not
accept any payment for the services he has provided. If the member of the village
board abstained from participating in the village’s earlier decision, then §19.59,
Wisconsin Statutes, permits him to accept payment for the services he has provided.

LOCAL CODE — GIETS ...t 1997 Wis Eth Bd 15
The Ethics Board advises:

An official of a school district who receives a gift from foreign dignitaries visiting the
district should treat the gift as given to the school district. The school district may
retain, sell or otherwise dispose of the item in accordance with the school district’s
policies and interests. This can include selling the item to an official of the district.

LOCAL CODE — MEALS, LODGING,

TRAVEL AND ENTERTAINMENT ......ccooiiiiiiieieeeeee ettt 1993 Wis Eth Bd 8
A law firm should not sponsor a dinner or hospitality suite at a conference of local
government officials if more than an insignificant number of the officials attending
are responsible for making or approving purchasing decisions that could involve the
firm.

LOCAL CODE -

INFLUENCING OFFICIAL JUDGMENT .......cccooiiiiiiiieeieeeee et 1992 Wis Eth Bd 31
A vendor should not sponsor a river cruise for local public officials attending a
convention if more than an insignificant number of the officials attending are
responsible for making or approving purchasing decisions that could involve the
vendor’s goods.

LOCAL OFFICIALS — IMPROPER USE OF OFFICE..........cccoocvveeeiieeens 1992 Wis Eth Bd 17
A law firm should not purchase meals for officials of the local units of government
the firm represents (nor should a local public official accept) unless, and only to the
extent that, the local government would otherwise bear the official’s expense and
the governmental units' obligation to bear the expense is expressly authorized by,
and in accordance with, established written criteria.

LOCAL OFFICIALS — MEALS, LODGING,

TRAVEL AND ENTERTAINMENT .....ccoooiiiiiiieiie et 1992 Wis Eth Bd 9
A local public official may attend a breakfast meeting sponsored by a private firm at
a convention if the official's local governmental unit would otherwise pay the cost.

LOCAL OFFICIALS — MEALS, LODGING,

TRAVEL AND ENTERTAINMENT ......ccooiiiiiiiee ettt 1992 Wis Eth Bd 8
A local official should not permit another to pay the official's costs of a golf outing to
which the official has been invited because of holding an official position.
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Local officials — miscellaneous

LOCAL CODE ..ottt ettt tae e e esva e e e e taeaaeeanes 2006 Wis Eth Bd 01
Whether a member of a school board may serve as an unpaid coach in the school
district is primarily a question of compatibility of offices. Generally, the Ethics
Code prohibits a member of a school board to use his or her position to obtain a
position as an employee in, or a contract with, the school district.

LOCAL CODE ...ttt et etaaa e 2003 Wis Eth Bd 13
The person or persons on whose behalf a town attorney sought the Ethics Board’s
advice are entitled to keep the Board’s opinion confidential. Whether the attorney
directed the letter to the Ethics Board on half of the Town, or on behalf of the
Town’s chair, is a question of fact the Board cannot resolve.

LOCAL CODE — JURISDICTION ......oooiiiiiiiiieieee ettt e 1999 Wis Eth Bd 1

Except in the uncommon instance in which the teacher's appointment is for a
specified term or at the pleasure of the appointing authority, a public school teacher
is not a local public official covered by §19.59, Wisconsin Statutes.
In an instance in which a teacher is a local public official, the teacher should consult
with the school district's legal counsel to review the specific circumstances to
determine whether §19.59 restricts participation in a program open to teachers
whose benefits include lodging and meals in connection with a training seminar in
another state, the provision of certain equipment, reimbursement for released time
(with prior approval), expense reimbursement for presentations (with prior
approval), and lodging and meals in connection with an annual reunion.

LOCAL CODE — JURISDICTION ....c.cotiiiiieiieeiieeeiee et svee e 1998 Wis Eth Bd 16
The Ethics Board advises that §19.59, Wisconsin Statutes, does not empower a
county to amend its ethics code to require officials and employees whose duties
involve oversight, regulation, or reporting with respect to campaigns for county
office to identify the campaigns in which the official or employee is involved,
together with a description of the involvement.
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MEMORANDUM
DATE: For the November 11, 2008, Meeting
TO: Members, Wisconsin Government Accountability Board

FROM: Kevin J. Kennedy
Director and General Counsel
Wisconsin Government Accountability Board

Prepared and Presented by:
Nathaniel E. Robinson

Elections Division Administrator

SUBJECT: Elections Division Activities

Elections Administration Update

A report of relevant highlights of the November 4, General Election
will be provided at the November 11, 2008, Board Meeting.

Introduction

Since your October 6, 2008, meeting, the Elections Division has been in a state of high
readiness. We focused on working closely with our core local elections partners (1,923 county
and municipal clerks), and educating the general public (getting them prepared), by
promulgating public service and informational message through the media.

As we collaborate with our partners, constituents and stakeholders, we are confident that
Wisconsin is prepared and ready to honor is long-time tradition on November 4, 2008, General

Election Day, of conducting and ensuring an open, fair and transparent election.

Summary of Elections Division’s November 4 General Election Preparation Activities

Collaboration with Clerks, Partners, Customers and Stakeholders

Wisconsin Association of School Superintendent Assistants
Wisconsin County Clerks Association

Wisconsin Municipal Clerks Association

League of Women Voters of Wisconsin

YV VY
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Wisconsin Towns Association

Governor Doyle, his Chief of Staff and Chief Legal Counsel
Secretary of the Department of Administration (DOA)
DOA’s Division Administrator for Enterprise Technology

Office of State Employment Relations

Collaborated with Wisconsin 16 Largest-Employing Companies
Department of Military Affairs

Key Administrative Staff of Wisconsin Emergency Management

Various Community Groups

The Wisconsin Attorney General’s Management Staff

U. S. Department of Justice

Milwaukee County District Attorney’s Assistant District Attorneys
Wisconsin Department of Transportation

U. S. Election Assistance Commission

Training Seminars for Local Election Officials

YV VVY

Statewide Registration Deputies

Municipal Clerks

Chief Inspectors (Persons in-charge of Polling Places)
SVRS

High Public Interests

Absentee Voting -- The total 2004 absentee vote statewide was 364,639. A preliminary
review of absentee voting trends in select municipalities indicates the State’s 2008
absentee votes could increase by as much as 50% over 2004.

As of Monday, November 3, an examination of absentee voter data for select
municipalities in Brown, Dane, Milwaukee and Waukesha counties shows at least an
overall 50% increase over 2004. Milwaukee County alone already has an 84% jump
over 2004.

The 2004 and 2008 absentee voter data for the City Madison and the City of Milwaukee,
Madison’s numbers increased by 34% and Milwaukee’s by 130% respectively over
2004.

350,649 absentee ballots had been issued as of Friday, October 31. However, this
sampling does not include absentee voter information from six of the State’s 20 largest
municipalities, including Green Bay, Kenosha, Sheboygan, Franklin, Fond du Lac, and
Greenfield. However, if this trend continues, absentee ballots issued in 2008 will likely
increase by at least 50% over 2004.

Based on feedback from our local election partners regarding significant in-person
absentee voting, as well as our review of media coverage and our monitoring activity in
our Statewide Voter Registration System (SVRS), if the public perceives a high interest
in Tuesday’s election, the analysis of absentee voting in our four largest counties and two
most populous municipalities confirms these perceptions.

Issues Generating the Greatest Response g4




Given the unprecedented number of voters requesting to cast absentee ballots, local
election officials are stressed, frustrated and quite literally, overwhelmed. For example,
the City of Milwaukee experienced up to three thousands in-person voters a day, mostly
to cast absentee ballots. The City of Madison voters stood in-line for up to two hours
waiting to cast absentee ballots. Other municipalities had similar experiences.

The Elections Division has received and responded to thousands of telephone calls and
email messages from the general public (voters and concerned citizens) and county and
municipal clerks. Examples are:

»  The perception of widespread voter fraud,

»  The confusion between early voting and absentee balloting;

»  Lots of concern expressed by voters not receiving absentee ballots after making
requests;

»  Voting Absentee in Person, and then Receiving an Absentee Ballot in the Mail;

»  The overwhelming large crowds of voters standing in line to cast absentee ballots;

»  Handicapped voters who were not being able to vote on equipped voting systems;

»  No provision made to accommodate handicapped voters who waited in line for long
periods of time;

»  Concerns from the public about municipal clerks closing offices to the public and
not allowing residents to cast absentee ballots;

»  Voters’ attire at the Polling Place;

»  The Emergency Observer Rules;

»  HAVA-Checks: Authority of Clerks and Municipalities to conduct checks prior to
August 6, 2008;

»  Impact of the Attorney General’s law suit and/or the impact of its dismissal (G.A.B.
future actions for dealing with pre-August 6 HAVA-Checks;

»  "Straight party" Voting Misinformation and Confusion;

»  UOCAVA voter concerns from USDOJ. UOCAVA = Uniformed & Overseas
Citizens Absentee Voting Act;

»  Dealing with FWABs and FPCAs from military & overseas voters. FWAB =
Federal Write-In Absentee Ballot and FPCA = Federal Post Card Application

»  "ID required" noted by some voters name on Poll Lists when it should not have
been; and,

»  For voters registering for first time, in the Milwaukee area, allegedly, some workers

told voters who had driver’s license but not with them, they could use the last four
digits of their social security account number.

National and International Interest in Wisconsin’s November 4, 2008 General Election

Since early August, national and international interests in how Wisconsin has been preparing
for the November 4, 2008, General Election were evident.

1.  Federal Election Observers

o On August 6, 2008, we met with (telephonically) and advised a team from Federal
Government Accountability Office (§4A0O) on which polling places in Southeastern



Wisconsin to prepare pre-test its draft an evaluation tool for assessing compliance
with Federal accessibility requirements.

On Tuesday, September 9, the day of the fall Partisan Primary in Wisconsin, select
polling places in Southeastern Wisconsin were visited and the accessibility
instrument was used in preparation for broad use throughout the nation on
November 4, General Election Day in America.

. Starting mid-afternoon, September 8 and continuing throughout September 9,
September 9, 2008, Partisan Primary three senior management team members from
the U. S. Election Assistance Commission (EAC), led by the Executive Director of
the Commission, visited Wisconsin. Although the purpose of this visit was multi-
faceted, one of the main objectives was to hear and see first-hand Wisconsin’s
elections uniqueness, best election practices, and observe how Wisconsin (G.A.B.
staff and our 1,923 local election officials) was preparing for the November 4, 2008,
General Election.

The EAC staff visit generated media attention and that served to help underscore
the importance of Wisconsin -- highly regarded as a likely swing state -- getting

ready and being prepared for the November 4 General Election.

2. International Election Observers

. The Organization for Security and Cooperation in Europe (OSCE) and the Office
for Democratic Institutions and Human Rights (ODIHR) deployed international
observers in 40 states around the nation. Wisconsin hosted and met with two of its
members: One member (Hendrik Buurman) resides in Germany (a school teacher),
and one member (Assem Beisenbayeva) resides in Kazakhstan (a government
employee).

. A third international person (Yasuyuki Ebata) was a political diplomat from the
Embassy of Japan. Mr. Ebata was not part of the aforementioned international
organization. He visited because his government is interested in the election
process and attitude of Wisconsinites towards the upcoming November 4, General
Election. Mr. Ebata is the Second Secretary of the Political and Science Section,
for Disarmament and Nonproliferation for the Japanese Government.

. A fourth international observer was supposed to be a Mr. Ethelbert Ossia, of the
Nigerian Independent Election Commission in Rivers). Mr. Ossia was also not
affiliated with the aforementioned international organization. He was going to
observe our November 4 General Election and meet with some of our local 1,923
election officials State. Mr. Ossia had to reschedule due to a conflict but does plan
to visit Wisconsin sometime in early 2009.

Key Metrics

Training, technical assistance and public information/education initiatives with our customers,
constituents and partners continued.

Training and Technical Assistance Details

See Attachment #1 66



Public Education and Information

See Attachment #2

Other Noteworthy Activities

1. Staff spent a considerable amount of time responding to questions and concerns
expressed about the lawsuit that was filed by the Wisconsin Attorney General against the
Government Accountability Board.

2. G.A.B. staff spent a considerable amount of time responding to media’s open records
requests and subpoenas by the Milwaukee County District Attorney.

3. Waiting for feedback from the U.S. Election Commission regarding our Certification and
Application for an additional $2.1 million Federal HAV A formula dollars due Wisconsin.

30-day Forecast

1.  Get though the November 4, General Election.
2. Complete the November 4, 2008,General Election Canvass Process.

3. Commence planning for conducting a post-2008 election cycle assessment on our
election administration business practices.

4.  Continue to manage implementation process of our $2 million data grant.
5. Start planning for 2009: Identify needs and develop a planning process.

Statewide Voter Registration System Update
Barbara A. Hansen, SVRS Project Director

Introduction

The following Statewide Voter Registration System (SVRS) activities took place since the
October 6 meeting of the Government Accountability Board:

Summary of Major Activities Leading-up to the November 4, 2008, General Election

2. Election Support — The SVRS team provided support to Wisconsin's 1,923 County and
Municipal Clerks to close out the September Partisan Primary and prepare for the
November 4 Presidential and General Election, to ensure smooth election processes.
SVRS staff also worked with clerks to assure data quality and poll book integrity. SVRS
staff presented at various meetings of the Wisconsin Municipal Clerks Association,
Wisconsin County Clerks Conference and the Wisconsin Towns Association.

3. Handling EB-131 Voter Registration Forms — G.A.B. has received thousands of voter
registration (EB 131) forms through the mail and from Special Registration Deputies.
Approximately 24,000 voter registration forms were received by G.A.B. in October and
forwarded to clerks.
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In addition, staff has forwarded numerous Absentee Ballot Application Forms from
voters who mistakenly sent the forms to G.A.B. instead of their municipal clerk.

4.  New Limited Term Employee (LTE) Data Entry Staff — 10 new temporary staff were
hired to perform data entry duties. These LTEs work primarily on new voter registrations
applications received by the G.A.B., processing cancellations for voters who have moved
out of state, and entering date of birth information in response to the G.A.B. Default Date
of Birth mailing.

During mid-October, 20 workers from a temporary agency assisted in sorting and mailing
voter application forms. Additionally, at least 6 staff from other state agencies, including
the Department of Administration and the Governor’s office, volunteered to help with the
opening, sorting, looking up correct municipalities and mailing to make sure that clerks
received the proper forms to enter before printing poll books. Over 2,400 packets of mail
were sent to clerks throughout the state during the month of October.

5. SVRS Data Requests — G.A.B. received a number of requests to purchase data from the
Statewide Voter Registration System. It is normal to see an increase in types of requests
close to a major election event. 15 data requests have been processed since October 1,
for a total of $23,680.

Considerable staff time was spent responding to subpoenas for voter data from the
Milwaukee County District Attorney’s office investigating allegations of voter
registration fraud.

6. Extended Customer Service Hours -- Since mid-October 2008, we extended operation
hours during the purpose of providing added support to clerks preparing for the
November election. Weekday hours were increased to 8:00 p.m. In addition, clerks were
able to call on Saturdays from 8:00 a.m. to noon. On November 1, the extended hours
were from 8:00 a.m. to 3:00 p.m. Almost all the calls on November 1 were about “Where
do I go to vote,” and “Can I vote early?”

7. 2008 Election Customer Service Response Center — We created a 2008 Election
Customer Service Response Center in which our G.A.B. Help Desk will be the nerve
center of the operation. The Help Desk acts as a call center for G.A.B. and handles
hundreds of call ranging from “Where do I vote?” to handling technical calls from users
about SVRS.

Starting Monday, November 3, 2008, our 2008 Election Customer Service Response
Center will be open and fully staff from 7:00 a.m. until 10:00 p.m. to accommodate calls
from the public and election officials. Additionally, our DET technical partners will be
on standby to immediately assist with any SVRS and related computer infrastructure
glitches.

Noteworthy Statistics

The following are some relevant statistics from SVRS as of October 29, 2008:

HAVA Check Statistics 68




. 238,190 -- Total HAVA Checks run in SVRS since August 6, 2008.

. 176,104 — Total HAV A Checks run in the month in October.

. 147,168 or 84% of the October total were HAVA Check on Driver License validations.
. 129,578 or 88% matched with Driver License records and 17,590 or 12% did not match.

. 28,936 or 16% of the total HAV A Check were Last 4 Digits of Social Security Number
validations.

- 24,752 or 86% of the Social Security Number validations passed the HAVA Check and
4,184 or 14% did not match.

. Overall, 154,330 or 88% of the total HAVA Checks passed, and 21,774 or 12% did not
match.

Preparation for the November 4 Election Statistics

- 211,472 - Total requests for absentee ballots tracked in SVRS for November election
(from October 1 to October 30). Note: Not all municipal clerks use SVRS to track their
absentee ballot requests.

- 2,693 — Number of poll books printed from SVRS for the November Election to date.

Voter Registration Statistics

The chart below shows the registration type and the number of new registrations in SVRS.

Voter Registration Statistics by Status

Inactive 781,644

Cancelled
122,500

Active 3,566,113

Total Number of Registration Records in SVRS = 4,470,257

NOTE: An Active Voter is one whose name will appear on the poll list. A Cancelled Voter is
one who will not become active again, e.g. deceased person. An Inactive Voter is one who may

become active again, e.g. convicted felon. (As of October 30, 2008 )
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5.  Acknowledgement

We especially wish to thank DOA Secretary Michael Morgan and DET Division
Administrator, Oskar Anderson and his staff -- our strong and dependable technical
partners -- for making sure our technological needs relating to the reliable functioning of
our Statewide Voter Registration System (SVRS) are met during the critical time leading
up to, during and after the November 4, General Election.

Action Items

No action is required of the Board at this time.
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State of Wisconsin\Government Accountability Board
Post Office Box 2973

17 West Main Street, Suite 310
Madison, WI 53701-2973
Voice (608) 266-8005

Fax (608) 267-0500

E-mail: seb@seb.state.wi.us
http://elections.state.wi.us

KEVIN J. KENNEDY
Director & General Counsel

MEMORANDUM

DATE: November 11, 2008 Meeting

TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Legal Counsel

Wisconsin Government Accountability Board

Prepared by: Jonathan Becker, Administrator
Ethics and Accountability Division

SUBJECT: Ethics and Accountability Division Activities

Campaign Finance Program
Richard Bohringer, Tracey Porter and Dennis Morvak, Campaign Finance Auditors

Fall Pre-Election Report

As of 8:00 a.m. on November 6th, 273 personal campaign committees have filed their fall pre-election finance
report. Twenty-six committees failed to file the Fall Pre-Election campaign finance report. The committees
were sent a failure to file letter on October 31 asking that they submit the report by Friday, November 7.
Please see the attached document for a listing of the committees that failed to file.

Audits

Fifteen committees were placed on "R" status, Requesting Termination. The committees on "R" status are no
longer required to file campaign finance reports, however, they are required to be available to answer
questions and resolve any violations prior to termination being granted.

January Continuing 2009 Report

Filing notices for the January Continuing reports will be sent out to the committees the week of December 15,
2008. All committees required to file the January Continuing report must have the reports submitted to the
GAB by February 2, 2009.

Other Activities

The audit staff is continuing work on data conversion and registration updates into the new campaign finance
information system. Staff is also continuing to enter transactions and upload reports into the system from the
Pre-Election reporting period.

Communications are being drafted to inform the committees of available training in November, December,
and January. These sessions will give the committees the information necessary to work within the new
campaign finance information system. Version 1.0 of;the database was released and available to the public
November 6, 2008. We will continue to work with our vendor to make needed updates in future releases.
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Action Items

No action is required of the Board at this time.

Contract Sunshine Update
Tommy Winkler, Ethics Specialist

INTRODUCTION

Wisconsin's Contract Sunshine Act (2005 Act 410) calls for the creation and maintenance of an Internet site at
which anyone may access information about every state contract, purchase, and solicitation of bids or
proposals that involves an annual expenditure of $10,000 or more. Wisconsin Statutes direct the Wisconsin
Government Accountability Board to create and maintain this site. In enacting the Contract Sunshine Act, the
Legislature’s intention was to enhance citizens’ confidence in the State’s procurement process by providing a
one-stop Internet location where citizens, the press, vendors, and others can learn about current procurement
activities. The legislature intended that the Act provide potential vendors of goods and services with ready
access to information about the State’s purchases and confirm that the State’s procurement programs are
operating fairly and efficiently.

KEY MEASUREMENTS
None

MILESTONES

Government Accountability Board staff completed a user acceptance testing and review process for the new
version of the Contract Sunshine application back in May 2008. Staff also solicited feedback on the new
version of the application from procurement officials at DOA. Due to staffing issues and other agency
priorities related to multiple report filing deadlines at the end of July, the Government Accountability Board
staff assigned to this project has had other tasks to attend to. Significant work on the Contract Sunshine
program has been put on hold until these other items are completed.

LOOK AHEAD

Government Accountability Board staff plans to this fall meet with DOA staff in order to finalize the
previously solicited feedback on the new version of the application. After receiving this feedback, GAB staff
will meet with personnel from Sundial in order to implement the final changes to the application and release
the updated version of the website. GAB staff will meet with DOA personnel to train procurement staff in
reporting information using the updated version of the program. After completing this training,
correspondence will be sent to all agencies communicating the changes made to current version of the
application; the updated version of the application will be released for all agencies to use. It is staff’s goal to
have all agencies required to report information to the GAB under the Contract Sunshine law do so using the
new website by the end of 2008.

ACTION ITEMS
None.
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Financial Disclosure Update
Tommy Winkler, Ethics Specialist

INTRODUCTION

State officials and candidates file Statements of Economic Interests under Chapter 19 of Wisconsin Statutes.
These statements are filed on an annual basis with the Government Accountability Board, and they are open
for public inspection at the time they are filed. A statement identifies a filer's, and his or her immediate
family’s, employers, investments, real estate, commercial clients, and creditors. The idea is to identify which
businesses and individuals an official is tied to financially. The focus is on identifying a filer’s financial
relationships, not on identifying the individual’s wealth. This information is entered into an online index that
is managed by Government Accountability Board staff.

KEY MEASUREMENTS
178 The number of positions up for election in the spring of 2009 that are required to file a
Statement of Economic Interests with the Government Accountability Board under Chapter 19,
Wisconsin Statutes.

2317 The number of state public officials, active and inactive, who have a filed a 2008 Statement of
Economic Interests with the Government Accountability Board as of November 5, 2008. All
state public officials identified in Chapter 19, Wisconsin Statutes are required to file a
statement with the G.A.B. within 21 days of assuming the position.

34 The number of State of Wisconsin Investment Board members who filed a Quarterly
Transaction report that is filed with the Government Accountability Board. These reports are
completed to ensure an absence of any conflict of interests between the Investment Board
member’s investment decisions on behalf of the State of Wisconsin and their personal financial
interests. They were due on or before October 31, 2008.

MILESTONES

Government Accountability Board staff updated the Statement of Economic Interests filing form and filing
instructions that state public officials required to file a statement will use to fulfill the 2009 requirement.

These forms will be mailed to approximately 2200 state public officials beginning in late December and
ending in early March. Staff has also prepared the spring 2009 timeline for communicating with those
candidates running for office who are required to file a statement with the Board by January 9, 2009 in order
for their name to appear on the spring primary ballot. A webpage containing filing instructions, deadlines, and
relevant forms is also completed and will be made available to the public via the Ethics and Accountability
Division website at the end of this month.

Government Accountability board staff also processed 34 Quarterly Transaction reports filed by State of
Wisconsin Investment Board members. Investment Board members are required to complete and file this
report on or before October 31, 2008. Copies of these reports are sent to the Legislative Audit Bureau for
review.

LOOK AHEAD

Government Accountability Board staff will continue preparations for the 2009 annual filing and Spring 2009
election. Final changes to the 2009 filing form and updates in the database application are going to be made
and reviewed by staff in September and made by October in order to provide adequate time to construct and
mail the necessary materials to potential candidates/filérs in the upcoming calendar year. Due to the
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uncertainty of our agency’s exact time frame for moving into our new location, staff will have all Statements
of Economic Interests sent to the post office box currently used by the Government Accountability Board. A
business process for ensuring that statements are received by the appropriate staff member will be defined and
approved in the next few weeks.

Additionally, staff will continue to work with SunDial Software Corporation on changes to the Eye on
Financial Relationships website application in order to improve efficiency in reporting information to the
online index. A major part of the proposed enhancement to the website is allowing filers the ability to file
their Statements of Economic Interests online. Staff is working to transition to online filing of Statements of
Economic Interests for the 2010 filing year.

ACTION ITEMS
None.
Lobbying Update
Barton Jacque, Ethics Specialist
Introduction

Wisconsin has some of the most structured lobbying laws in the country. Lobbyists and organizations that
employ lobbyists are governed under Chapter 13 of the Wisconsin Statutes. They are required to complete a
Statement of Lobbying Activities and Expense Report every 6 months. The report for January — June is due
July 31 and the report for July — December is due January 31. They are also required to report within 15
days of lobbying on a specific legislative and administrative proposal and topic.

In addition to the Statement of Lobbying Activity and Expense Reports managed by our agency, all state
agencies are required to file Legislative Liaison reports to the Government Accountability Board (the
‘Board’) every 6 months. Key staff and agency officials who are authorized to affect legislation and

administrative rule-making notify the Board of their annual salary and the percentage of time spent on
lobbying matters.

Key Metrics

785 The number of principal lobbying organizations registered with the Government
Accountability Board.

699 The number of lobbyists registered to lobby on behalf of one organization.
144 The number of lobbyists registered to lobby on behalf of more than one organization.

1,787 The number of individual authorizations of lobbyists representing a principal
organization.

Noteworthy Activities

We recorded data on those registered lobbyists who provided illegal campaign contributions and

administered a forfeiture based on the severity of the offense. To date we have collected $2,484. In addition
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we collected $400 in penalties from lobbyists who failed to provide proper notification on their lobbying
efforts.

Looking Ahead

We are currently preparing for the upcoming 2009-2010 legislative session. Any individual wishing to
lobbying and any organization that intends to hire a lobbyist in Wisconsin will be required to obtain a license
and register with the Board consistent with §13.61 thru 13.75.

Action Items:

No action is required of the Board at this time.
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Madison, W1 53701-2973
Voice (608) 266-8005
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E-mail: gab@wisconsin.gov
http://gab.wi.gov

KEVIN J. KENNEDY
Director and General Counsel

MEMORANDUM
DATE: For the November 10 Meeting
TO: Members, Wisconsin Government Accountability Board
FROM: Kevin J. Kennedy, Director and General Counsel

Wisconsin Government Accountability Board

Prepared by: Kevin J. Kennedy, Director and General Counsel
Sharrie Hauge, Special Assistant to the Director

SUBJECT: Administrative Activities

Agency Operations

Introduction

This has been an extremely busy time. The primary administrative focus has been on election
preparedness, presentations, space planning, and staff recruitment.

Noteworthy Activities

1. Space Planning

The Department of Administration Secretary, the Governor and the Mullins Group signed
the lease for space at 212 East Washington Avenue for the Government Accountability
Board. The lease term is scheduled to begin on the latter of December 15, 2008 or when
approvals for the Occupancy Permit is obtained and will end on December 31, 2018.

A bid for refurbished furniture for the space was posted in mid-October. On October 30,
six bids were received. Department of Administration Facilities staff are currently
evaluating the bid proposals. Simultaneously, G.A.B. staff are working on our Voice Data
Wiring needs for the location and working with DOA Facilities’ staff and the new
landlords on the tenant improvement plans for building out the space.

Staff are working diligently on preparing for the move and have put together a move team
to determine what needs to be done for a successful transition.
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2.

Staffing

Attorney Positions

The hiring process has been completed for the two-attorney positions.

Michael Haas began his appointment on October 13. Mike brings a wealth of experience to
the position. Mike has 13 years experience as a municipal attorney, advising 3
municipalities (Edgerton, Milton and Stoughton) on election related issues. He has run a
statewide campaign on behalf of a candidate for Governor and was a candidate for state
public office on two occasions. He also advises the Stoughton City Ethics Commission.

Shane Falk began his appointment on October 27. He also brings a wealth of experience to
the position. Shane has 12 years experience as a litigation attorney in Wausau and
Madison. He served on the State Elections Board for almost 3 years including service on
the SVRS Steering Committee. He also has published an article onBCRA, the Bipartisan
Campaign Reform Act of 2002.

EAC Data Collection Grant Positions

We hired two of five positions allocated for the EAC Data Collection Grant. David
Meicher began his appointment on October 13 as an Accountant. Kate Schleitwiler began
her appointment on October 13 as an Office Operations Associate.

LTE’s

In preparation for the fall election we hired ten-data entry specialist LTE’s to enter voter
registration applications into the SVRS system.

Temporary Services Staff

Due to the volume of voter registration cards, we hired 23 clerical assistants from a
Temporary Services agency to process voter registration cards prior to the Election. The
temporary staff worked for approximately one-week processing over 10,000 voter
registration applications. They opened the forms, sorted them by county, looked them up
in VPA, sorted them by municipality and mailed the applications to the appropriate
municipality.

Presentations

On October 7 and 8, 2008, I participated in round table discussions in the Village of
Warrens and the City of Hudson with municipal clerks about preparations for the Fall
elections and developing an agenda for future collaboration. This is part of a series of
district meetings organized by the Wisconsin Municipal Clerks Association (WMCA) and
the Elections Division. Nat Robinson and I along with David Buerger, Ross Hein, Logan
Dixon, Dotti Milner and Nate Judnic are sharing duties as part of a set of three-person
agency teams to exchange ideas with WMCA members to improve the level of cooperation
and support between the Division and municipal clerks.
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On October 16, 2008, I briefed Governor Doyle and top staff on election preparedness for
the November 4, 2008 election. The Governor’s office arranged for clerical and public
information support from the Department of Administration. Nat Robinson and I provided
a similar briefing for the Department of Administration’s Secretary Morgan on October 20,
2008. Our focus was coordinating use of state employees as poll workers and ensuring
DOA was prepared to provide the required technical support for the Statewide Voter
Registration System. On October 23, 2008, I made a presentation to the Assembly
Committee on Elections and Constitutional Law on preparations for the November 4, 2008
election. On October 28, 2008, Nat and I also met with the Wisconsin Emergency
Management to review disaster preparedness protocol for the November 4, 2008 election.

On October 17, 2008, Mike Haas and I met with Assistant Attorneys General Chris Blythe
and Jennifer Lattis to discuss Election Day and post election litigation planning. I also met
with Kevin Potter, the DOJ Director of Legal Services, on October 31, 2008, to discuss
communication arrangements in the event of Election Day litigation.

I have been participating in a series of media interviews to add voice and physical presence
to the messages crafted by agency staff to communicate to the public on key election
issues. This included interviews on October 22, 29, 30, 31 and November 3, 2008. On
October 30, 2008, I met with the Milwaukee Journal Sentinel Editorial Board.

The upcoming election has dominated the attention focused on the agency. This included
meetings with a series of foreign visitors. On October 27, 2008, Jon Becker and I met with
a group of 20 visitors from the Middle East and Northern Africa. This visit was arranged
by the Aspin Center at Marquette University. The Organization for Security and
Cooperation in Europe has sent a large contingent of observers to the United States. An
observer from Germany and one from Kazakhstan were assigned to Wisconsin. Nat and |
met with them on October 29, 2008 to provide an overview of election administration in
Wisconsin as well as to assist them with arrangements for their observations. On October
31, 2008, we also met with an observer from Japan. On Election Day, I met with a group
of observers from Bosnia-Herzegovina, Finland, Germany, Latvia, Macedonia, Morocco,
Poland, Saudi Arabia and the United Kingdom in Milwaukee through a program set up by
the U.S. State Department.

Looking Ahead

In the next month, we will be working diligently to complete the follow up from the
November 4" election. We anticipate the largest turnout in Wisconsin history.
Considerable attention has been focused on agency preparation. The election will be
followed by the official canvass process, which will likely include several recounts. The
Elections Division staff will organize the conduct of the presidential electors meeting to
cast the official vote for president and vice- president on December 15, 2008.

The agency is also preparing for a transition to new quarters, where we will all be in one
location. This will greatly improve our customer service and agency efficiency. As the
year ends, staff will be preparing for a presentation for the State Bar of Wisconsin focusing
on the Government Accountability Board following its first full year.
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I will also participating in the Council on Governmental Ethics Laws (COGEL) Annual
Conference in Chicago. In addition to organizing two panel presentations, I have been
informed I will be recognized by COGEL with its Outstanding Service Award for 2008.

Action Items

No action items.
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